Government 


>ublications 


CONFIDENTIAL 


ITER: LABOUR ARBITRATION PROCEDURES 
Part I « Judicial Review of Labour Arbitration in Canada 


Part II = Pilot Empirical Study of Labour Arbitration Hearings in Ontario 


AUTHOR: 
Professor Stanley Schiff, 


Faculty of Law, 
7 LIBRARY \_ 


University of Toronto, 
Toronto 5, Ontario. 
We ot &y 8 
tal 667 -31969 + Ds 


nN ve 


D 
arse wer 
Sty, Re oat 
NZ 


DRAFT STUDY 


prepared for 


ba (Privy Council Office) 


PROJECT NO. 38 (b) 


Submitted: July (Part 1) and March (Part II) 1968 


This draft study is deposited for library use 


with the compliments of the author but must not be 
quoted without his written permission. 


i) - 
fo Venys 
it yt oy Be, 

i ia 


CONFIDENTIAL 


TITLE: JUDICIAL REVIEW OF LABOUR ARBITRATION IN CANADA 


AUTHOR: Professor Stanley Schiff, 
Faculty of Law, 
University of Toronto, 
TORONTO 5, Ontario. 


DRAFT STUDY 
’ prepared for 


TASK FORCE ON LABOUR RELATIONS 
(Privy Council Office) 


PROJECT NO.: 38 (b) Part I 


Submitted: JULY 1968 


This draft study is deposited for library use 
with the compliments of the author but must not be 
quoted without his written permission. 


Digitized by the Internet Archive 
in 2023 with funding from 
University of Toronto 


https://archive.org/details/31/61119710697 


Part One 


PART I 


CONTENTS 


The Legislative Directions and their Rationale 


Part Two 


Procedures and Doctrine of Review 


tiie 


Procedure to obtain Judicial Review 
1. Provincial Arbitration Acts 
2e Certiorari. 
3. Inherent Jurisdiction of the Court to 
Review Arbitration Awards 
Timing of Judicial Review 
Scope of Judicial Review 
1. Formal Constitution of the Arbitration Tribunal 
Pursuant to Statute and Collective Agreement 
2. Arbitrability of the Submitted Issues 
3. Due Process in the Hearing 
(a) Notice of Hearing and Opportunity to be 
represented 
(b) Partiality of the Arbitrators 
(c) Ex Parte Consultations 
4. Review of Arbitrators' Determination of the 
merits of the Grievance 
(a) Review under Arbitration acts or Inherent 
Jurisdiction of the Court to Iieview 
Arbitration Awards 
(b) Review by Way of Certiorari 
(c) Hints of a More Generalized Theory of Scope 
of ieview 
5 Review of fubstantive and Adjectival Doctrine 
Applied by Arbitrators 
(a) Rules cf Evidence 
(bo) Rules Rarring a Claim 
(c) Substantive Principles, Standards and Rules 
of Decision: Common Law v. 
"Industrial Common Law" 
(d) Substartive Rules of Decision: Statute Law 
(e) Remedial Doctrine 
6. Unanimity of the Award 
7. Finality of the Award 


Part Three 


Judicial Review in the United States 


Pawo: 


Suggested Changes 
A. Methods to Strengthen the Authority of Labour 
Arbitrators and the Arbitration Process 
B. Timing of Judicial Review 
C. Prerequisite to Judicial Review 
D. Procedure and Scope of Judicial Review 
E. Standards of Review 
1. Arbitrability of the Submitted Issues 
2 Due Process in the Hearing 
3. Review of Arbitrators! Determination of 
the Merits of the Grievance 


ie Review of Substantive and Adjectival Doctrine 


applied by Arbitrators 
5. Finality of the Award 


Footnotes 


Appendix "A" 


Provisions in Labour Relations Statutes 

The Alberta Labour Act 

Labour Relations Act (British Columbia) 

The Labour Relations Act (Manitoba) 

Labour Relations Act (New Brunswick) 

The Labour Relations Act (Newfoundland ) 

Trade Union Act (Nova Scotia) 

The Labour Relations Act (Ontario) 

The Industrial Relations Act (Prince Edward Island) 
Labour Code (Quebec) 


Appendix "Bp" 


Judgment on Appeal (Toronto Mailers' Union No. 5 
against Toronto Newspapers) 


Lii 


PART ONE: THE LEGISLATIVE DIRECTIONS AND THEIR RATIONALE 


The assurance of negotiation and strife-free adminis- 
tration of labour agreements between employers and organizations 
representing their employees is the core principle of modern 
labour relations legislation’ in’ North America: As legislative 
techniques to realize these ends, in 1944 the Wartime Labour 
Relations Reeulations: inaugurated for the first time in 
tandem as national legislative policy in Canada three statutory 
requisites that together have become basic in labour relations 
we lalahiapreshiever lsey “Gelnishey Cexenubahee ena First, an employer and a trade union 
duly representing that employer's employees must bargain in good 
faith toward the negotiation of a collective agreement concerning 
the wages and working conditions of the employees, Second, 
during the currency of the collective agreement, there shall 
be no strikes nor lockouts of the employees covered by the 
Pree Mente. Third, those bound by the collective agreement 
shall settle all disputes arising from the agreement without 
stoppage of work by some alternative method set out in the 


agreement Ateeles” 


Asan adternative, to: economic warfare, arbitration is 
the most obvious and apposite method of contract dispute 
settlement. With the passing of the Industrial Relations 
and Disputes Investigation Act“ in 1948, this method became 
firmly embedded in Canadian labour relations legislation. 
From the) provincial, statutes first passed in the late 
1940's down to their present successor statutes, all pro- 


vincial labour relations statutes (except that of Saskatchewan) 


to 


have followed the example of the Canada Act.>° They prohibit 
strikes and lockouts during the currency of a collective 
agreement © and they require that the collective agreement 
shall contain a clause setting out a method to settle 
disputes arising from the agreement without stoppage of 


work. 


The Canada Act and the labour relations statutes of 
Manitoba, New Brunswick, Newfoundland, Nova Scotia and 
Prince Edward island (all of which are closely modelled 
after the Canada Act) all reguire settlement of contract 
disputes "by arbitration or otherwise". The labour relations 
statutes of Alberta and British Columbia require settlement 
"by arbitration or such other method as may be agreed" to 


by the parties. The statutes of Ontario and Quebec require 


settlement solely by arbitration. 


Despite the fact that the statutes of Alberta, British 
Columbia and Newfoundland permit the parties to negotiate a 
method of contract dispute settlement other than arbitration, 
nevertheless these statutes Cas well as the statute of 
Ontario) emphasize the primacy of arbitration as the appro- 


priate method by providing that "any question as to whether 


' 


a matter is arbitrable" is included among the disputed matters 
which must be settled by the negotiated method, In addition, 
if the parties fail to include in the collective agreement a 


clause setting out dispute settlement machinery which conforms 


with the statutory requisites, the statutes of Alberta, 


Manitoba, Newfoundland and Ontario (only the last of which 
permits no alternative to an arbitration clause) set out a 
model arbitration clause which is then deemed to be part of 
their agreement. Finally, to underline the legislature's 
directions concerningethe authority of the, labour arbitrator 
vis-a-vis the courts of general jurisdiction in determining 
disputes arising from collective agreements, the labour 
relations statutes of Manitoba and Ontario specifically 
exclude the application to collective agreement arbitration 


of the respective provincial Arbitration Acts. 8 


It is possible for parties subject to the Canada Act 
or any provincial labour relations statute except that of 
Ontario or Quebec, to embody in their collective agreement 
a clause providing for settlement of contract disputes which 
does not contemplate arbitration, However, I have never 
heard of any such alternative provision nor can I conceive 
Oe at Saen a turer. When one considers the possible alternatives 
to economic warfare, adjudication by arbitrators is the only 
method that appears to accommodate speed, flexibility of 
procedure, rationality, and moral force conducing the parties 
to acceptance of the determination, Canadian statistics are 
lacking but, if we may rely analogically upon the almost 
universal voluntary inclusion of arbitration clauses in 
collective agreements in the United States, ? we may infer 


thatuma bl ebut va, viexy small number of collective agreements 


negotiated in Canada contain (expressly or by statutory 
implication) a clause. providing) forstinaissettilenent sot 


disputes by arbitration, 


The analysis set out above assumes that the legislative 
directions in Canada are specifically designed to substitute 
arbitration for industrial strife as the means to enforce 
collective agreements; the analysis deliberately ignores a 
possible alternative argument that labour arbitration like 
conmerecLal arbi tratLvon Ls) Tea liveamsub Ss taull te sd: Otc o Ut 
Witigationg. Whatever may have been the strength of this 
alternative argument in the United States prior to the 
Steelworker Trilogy??, it) could notsauthoritatively shave 
been pressed in the Canadian context prior to the inaugu- 
ratblonesoL cubrent labours relaczrons. ler iws lation. Wiieak qelaerae 
time, with the exception of the contrary opinion of the Court 
of Appeal for British Columbia in Logo >": Canadian courts and 
the Judicial Committee were of the view that at common law 
parties could not enforce a collective agreement by lawsuit 
but were rather obliged to use economic force. s INO Way a A 
after the various labour relations statutes Cwhich included 
prohibitions against strikes and lockouts and required arbitra— 
tion clauses in all collective agreements) were passed in the 
1940*s did Canadian courts generally agree that collective 


agreements might be enforced by lawsuit, 


We need not debate the legal nature of a collective 


agreementl® to recognize the strong reasons underlying the 
statutory directions that parties arbitrate their disputes 
arising from them--the desirability of successful negotiation 
of collective agreements in the first instance and their due 
administration without stoppage of work thereafter. However, 
even if we concede that collective agreements are common law 
contracts in many respects, these reasons dictate differences 
between collective agreements and the run of commercial con- 
tracts, and differences between the appropriate methods of 
handling disputes arising under them. And these differences 
ine turnearewcentra. to a critical evaluation of judicial 


review of labour arbitration, 


When we examine the rationale that the parties should in 
the first instance successfully negotiate a collective agree- 
ment, the following differences become evident!®, The employer 
and the trade union negotiate against the backdrop of a 
previous relationship, often between the employer and the 
union itself, but always between the employer and its own 
employees, The employer and the representative of its 
organized employees must as a matter of fact ultimately 
agree to some set of terms, whether wise and intelligibly 
articulated, or the opposite; unlike negotiators in the 
commercial marketplace, they cannot simply part forever when 
negotiations break down. With these facts and the threat of 
economic strife ever-present, in order to facilitate mutual 


assent to the written terms of the document, the parties are 


often “mpelied tol'papers oven bwitth werbal) anclarity tor to 
remain silent concerning certain matters about which they 
actually or potentially may disagree. The document as 

finally executed must serve as the basis to regulate working 
conditions of many tens, hundred, or even thousands of 
employees in numerous different jobs over extended periods of 
time into a future where the nature of myriad possible problems 


cannot be foreseen, 


Examining now the rationale that the parties should 
duly administer the collective agreement without work stoppage, 
we may see the following differences, Thats Siva taomadl ema tcewar 
diverges sharply from that invoked in litigation: there the 
courts seldom direct attention to the problems of maintaining 
a working relationship between the parties to a commercial 
contract; since the relationship has already broken down, the 


courts’ 


Main concern is with monetary compensation, Due 
administration of collective agreements requires procedures 
for the adjustment of in-plant disputes which terminate in 
some reasonably fast and mutually acceptable technique of 
final settlement. Dis Achill Sembee MACwelPOs & weC@lnina QuUere 
of final settlement which takes informed account of the 
requisite adjustment of employer and employee claims and 

of the factors set out above which differentiate collective 
agreements from commercial contracts, Finally, due adminis- 


tration requires final settlement by arbiters in whom the 


parties may repose a maximum of trust due to their personal 


choice of the arbiters and to theirrespect for the arbiters' 


informed determination, 


The explicit legislative directions of twenty years' 
standing in Canada and the analyses of their underlying 
reasons should govern the procedures and standards of 
judicial review of labour arbitration, They should form the 
basis for definition of the appropriate scope of arbitral 
freedom from judicial interference, At the same time, in 
order that labour arbitration shall be properly integrated 
into the general system of state-authorized adjudicatory 
tribunals, (Ghe “derinition must faccount efor .the thisittoricallys 
grounded expertise and particular authority of the courts of 
general jurisdiction in setting broad standards of procedural 
fairness, in determining the bounds of rational decision, and 
in establishing the meaning of general legislation of the 
state. However, with the exception of a few judges, Canadian 
courts have not recognized the significance of the legislative 
directions and have not explored the nature of their task 


upon review. 


This Report will outline the procedures by which labour 
arbitrations are reviewed before Canadian courts and the 
standards of review which they have imposed. The Report will 
comment on the procedures and standards in the light of the 
reasons for arbitration of collective agreement disputes, 

A brief reference will then be made to federal labour relations 


lecrstationsan-= the United =otatessand to doctrine of "judicial 


review there. Finally, the Report will suggest changes in 
court practice and statutory amendment better to accommodate 


the functions of labour arbitrators and reviewing courts. 


PART TWO: PROCEDURES AND DOCTRINE OF REVIEW 


A, PROCEDURES TO OBTAIN JUDICIAL REVIEW 
To the present, with one notable exception? ’”, Canadian 
judges called upon to review labour arbitrations have assumed 
that the matters which they might review are defined by the 
elements of the available procedure for review invoked by 
the applicant. While Tiam of the opinion that ®this assumption 
is not necessarily correct, in this Report I will nevertheless 
examine procedures for review, and timing and scope of review, 
and will relate procedures to timing and scope. 
1. PROVINCIAL ARBITRATION ACTS 

Except where the respective provincial labour 
relations statute specifically excludes application of the 
provincial Arbitration Act from labour arbitrations (Alberta, 
Manitobas gOQntandio), [Arbitration Acts!® nave regularly been 
invoked to review the conduct of hearings and the awards of 
arbitrators subject to the respective provincial labour 
relations statutes!®, 

Untils 1l96SiyjaAthroughfafrseriesyotgapplications 1 @ 
the courts of British Columbia, it was assumed that the 
conduct of the hearing and the award of arbitrators subject 


to the Canada Act might be properly reviewed pursuant to the 


provincial Arbitration Act, and the rulesiiot courte applicable 


= 
thereto. However, in Re Etmanski and Taggart Service Livan 
(1965), the Court of Appeal for Ontario, in a weakly-reasoned 
judgment which applied constitutional doctrine, held that a 
provincial Arbitration Act could not be invoked in aid of 
grievance arbitration under the Canada Act. Subsequently, 
4 : a2 : t PAS 
the-Ontaritoe-High’Court and the Manitoba Queen's Bench 
have followed the necessary implications of Etmanski to deny 


the use of the provincial Arbitration Acts to review arbitra- 


tions subject to the Canada™Act; 


kes CERTIORARI 

The Court of Appeal for Ontario has held that, since 
the Ontario Labour Relations Act requires arbitration as the 
sole method of contract dispute settlement, arbitrators subject 
to the Act are statutory tribunals whose awards may be attacked 
DyweayOL. NOtlon shOrNGertaora tic. Re International Nickel 
Company of Canada Ltd. and Rivando~* (1956). The Quebec 
Superior Court has followed suit in respect to an arbitrator 
under the Quebec Labour Code: Commission des Ecoles 
Catholiques de Shawinigan v. Roy et al.”° (1966). The latter 
opinion is contrary to the analysis under the former Labour 
Relations Act of Quebec where the Quebec Superior Court had 
denied that arbitration of a collective agreement dispute was 
subject to attack by certiorari: Canadian British Aluminium 
Co. itd. v. Dufresne et Sapa (1964). Arbitrators who are 
subject to statutes which formally permit dispute settlement 


Hy oe metnod other than arbitration (Canada, Alberta, British 


Columbia, Manitoba, New Brunswick, Newfoundland, Nova Scotia, 


: Cay 
and Prince Edward Island) may not be attacked by certiorari A 


oh INHERENT JURISDICTION OF THE COURT TO 
REVIEW ARBITRATION AWARDS 


To date, except for the obiter dictum of the Supreme 
Court of Canada in Howe Sound Company v. International Union of 
Mine, Mill and Smelter Workers (Canada), Local 6637% (1962), the 
invocation of judicial power to review arbitration awards apart 


from provedures set out in the various Arbitration Acts has been 


specifically canvassed in only one case: Re Hudson Bay Mining 


and Smelting Co, Ltd, and Flin Flon Base Metal Workers‘ Federal 
Union No, e172 eteale (1966). Two procedures are suggested 


by the Manitoba Queen's Bench in the Hudson Bay Mining case: 

Gi)© originating: notice of motion undersrulcenot 
court, e.g., referable to the interpretation of documents; 
and 

(ii) formal lawsuit commenced by writ where the 
plaintiff seeks a declaratory order. 

In the Hudson Bay Mining case itself, the first 
procedure was invoked?” and was approved on appeal by the 
CourtPot Appeal? ior Manitoba>-, In Canadian Air Line 
Pilots#Association  eteallev.s Canadian PucisdcwAimilines 
Stialies (1965)>8thes plaintiff union sued for damages for 
breach of the collective agreement, for a declaration con- 
cerning the dispute which had been determined by arbitrators 
appointed under the collective agreement, and for an order 


setting aside their award. In dismissing the action on the 


merits, neither the trial judge nor the Court of Appeal for 


British Columbia discussed the procedure invoked by the 


plaintiff for attacking the award. 


Be TIMING OF JUDICIAL REVIEW 

Despite other available possibilities, the usual 
practice manifested in the reported cases is for the com- 
plainant party to await issuance of the award before moving. 
When the party proceeds under the relevant Arbitration Act 
(available for arbitrations subject to all labour relations 
statutes, except the Canada Act and those of Alberta, Manitoba 
and Ontario), he moves the court to "set the award aside” and 
perhaps also to “remit the matters referred...to the recon- 
sideration of the arbitrators"3%, A similar procedure to 
set aside a labour arbitration award but not to remit is now 
available under the Alberta Labour Act?*, When the party 
invokes themainhenenta Urisdictionvof the’ court by smotion 
under rules of court similar to the rules in Hudson Bay 
Mining, the court has power to "pronounce such judgment or 
make such order as the nature of the case may require'"39, 
On appeal in that case, the Court of Appeal for Manitoba 
specifically approved invocation of the rules of court and 
assumed by their disposition of the appeal that they had 
power to quash the award. When the party proceeds by motion 
for certiorari, he moves the court to quash the award. The 
Court of Appeal for Ontario has held that upon the motion the 
court has inherent power to remit the matter to the same or 
another arbitrator?®, 
Less commonly, a party to a grievance arbitration may 


attempt to secure court review before the hearing is concluded. 


When he proceeds under an available Arbitration Act, he may 
move for the opinion of sthe count jon aniyepO2n tao nme la were elicrig o: 
at any time gin it heMcourisiesoteache arbitration°’, AScimiiar 
procedure is now specifically available for labour arbitrations 
under the Alberta Labour Act?8, A complaining party who might 
move for certiorari after final award issued may move earlier 
against any separate award limited to disposition of a pre- 
liminary objections: . Although there are no reported cases 

on the point, unless some doctrine of prematurity were applied, 


the same party might also move for prohibition during the 


course of the hearing on the ground of some manifest error. 


ey SCOPE OF JUDICIAL REVIEW 

Whether the applicant has proceeded under the relevant 
Arbitration Act or by way of certiorari or has invoked the 
inherent jurisdiction of the court, the judges on review 
have examined a similar range of matters associated with 
the hearing and the award and have purported to apply 
Similar tests of arbitral propriety. These matters are: 
formal wonstitution of theyarbitration tri buna Wepismsuan. 
to statute and collective agreement, arbitrability of the 
issues, due process in the hearing (including notice of 
hearing, opportunity to be represented, and lack of bias 
in the tribunal), rules of evidence, substantive rules and 
standards of decision applied by arbitrators, iAnterpretation 
by arbitrators of statute law, remedial power of arbitrators, 


unanimity and finality of the award. However, in respect to 


revuew ot arbitrators “determination of the’ merits of ‘the 
referred dispute, a distinction has been drawn between 
those awards which have been held reviewable by way of 
certiorari and those awards which have been held not so 
reviewable, 
1. FORMAL CONSTITUTION OF THE ARBITRATION TRIBUNAL 

PURSUANT TO STATUTE AND COLLECTIVE AGREEMENT 

Where grievance and arbitration clauses of the 
collective agreement set out peremptory time limits for the 
appointment of arbitrators, failure of the parties to 
appoint them within the stated times has been held to deny 
Mucisdi chrom routine manbutrators to enter Upon enquiry »into 
the “grlevance> ~Repina v. Weller et al.; ex parte Hoar 
lpansport Co. Pee “T96s)") The’ judge of “first: instance 
in Hoar Transport had held that the arbitrators' preliminary 
devermina tion shatwethey had jurisdiction “did not ton the 
facts of the particular case cause any "substantial wrong 


1 


or miscarriage of justice" to the employer within the cura- 


tive section of the Ontario Labour Relations Act 2 THe 

Court of Appeal for Ontario disagreed: the court translated 
Bicmar bile t at oOmsemce:benmdind thon almtoesean attempt Dye dn eld emaor 
statutory tribunal to give themselves jurisdiction by alter- 
ine a substantive provision of the collective agreement, 

andmpnevmeiewoethat “this comstltuced a misicarrliage of justice. 
Assuming that the delay in time had not factually prejudiced 


the employer, the decision by the Court of Appeal for Ontario 


OMmonhemCliinict Wemenhecprot the section in abstract terms of 


“Jurisdiction” can only reducesthe requisite, fYexi ba lator 
labour arbitration. 

While no labour relations statute in Canada requires 
any oath for an arbitrator, the New Brunswick Appellate 
Division has held that, since arbitrators subject to the New 
Brunswick Labour Relations Act are also subject to the New 
Brunswick Arbitration Act  Athe oath iorvarbitrators irequizxed 
by the Arbitration Act is a condition precedent) to) thes 
jurisdiction: Re Atlantic Sugar Refineries Ltd., and Bakery 
and Confectionary Workers International Union of America, 


Local 443%? 


(1960. Here again, the court's insistence upon 
formal prerequisites in the absence of any showing of prejudice 
to either party weakens labour arbitration as a flexible means 
of contract dispute settlement. 
2, ARBITRABILITY OF THE SUBMITTED ISSUES 

Until the decisions of the Supreme Court of the 
United States in United Steelworkers of America v. American 
Manufacturing Come (1960) and United Steelworkers of America 
v. Warrior & Gulf Navigation Colee (1960), courts were often 
called upon to intervene prior to the arbitration hearing 
where one of the parties denied arbitrability of the disputed 
matter under the collective agreement”. Enesco Nir ais veer 
Canada, even though only the statutes of four jurisdictions 
(Alberta, British Columbia, Newfoundland and Ontario) 
specifically provide for the determination by the arbitrator 


of arbitrability, there have been few reported judicial 


challenges to arbitrators on the ground of non-arbitrability 


prior to the issuance of their awards on the substantive 


issues. 


In Local 443 of the Bakery & Confectionary Workers 


International Union of America v. Atlantic Sugar Refineries 
Tainan (1960), the collective agreement specifically excluded 
from arbitration "disagreements concerning those functions 
which are the rights of management as set forth in Article 
Gee thiheslatter «article then~pravided that’ "all “tine tions 
that have not been specifically restricted by the clauses of 
this agreement are the right of management", in’ adds ta.on-, 
the governing New Brunswick Labour Relations Act does not 
in terms empower the arbitrator to determine arbitrability. 
During the arbitration of a union grievance against the 
employer's contracting out certain work, the employer applied 
to the New Brunswick Appellate Division to order the arbitrators 
to state a case regarding whether the present dispute was 
subject to arbitration under the agreement. In rejecting 
the application, the court held that the question requested 
by the employer was identical to that before the arbitrators 
and that court action would abort the arbitration proceedings. 
In Howe Sound Company v. International Union of Mine, 
Mill and Smelter Workers (Canada), local eas” CTO G2) Ss *ttre 
employer had attacked by way of motion for certiorari the 
arbitrators" preliminary determination that the matter in 
dispute was arbitrable. The Supreme Court of Canada, affirming 


the decision of the Court of Appeal for British Columbia‘t® that 


the procedure was not available against arbitrators subject to 
the Labour Relations Act of British Columbia es didunot review 
the arbitwvators'® determination of arbitrabi lity. lisa, loyal Wee we 
dictum, the Supreme Court remarked that the judge of first 
instance (who had dismissed the motion on its merits after 
stating thevarbi tuators  jdetermina ti oneo team ade Cee 
the result of the only possible interpretation of the 
collective agreement) should not have addressed himseif to 
that question: "his function was to determine whether or 


"48 Slee 16 las 


not the board had jurisdiction to decide it 
British Columbia Act did not then provide that arbitrators 
might also determine arbitrability, these words may hint 


Paice. eam annie 


that, even under such a statute, the arbitrators 
tion of arbitrability may exclude judicial review. 

The one other reported example of prior judicial 
review is Regina v. Weiler et _al., ex parte Union Carbide 
Canada Ltd. CLGGig ye involving wan warba that Lon subiec tm to 
the Ontario Labour Relations Act which specifically empowers 
the,»arbitrator to determine arbitrability. 7 Althouch the 
arbitration award itself”? is not clear whether the parties 
hadwspecit ical bywweterred es themqules taonmomura ip ibis) Draleiat yao 
the arbitrators, the Court of Appeal for Ontario appeared to 
base its *denial of prohibition and certiorari ine part, upon 
a Lindineethate Chem pambles shadmspecit ca linet em me dere his 


question to)the arbitrators, -andsin part upon a helding 


that"arbitrators wdeterninattonsolearbitraoal ll tveaundersthe 


Ontario Labour’ Relations! Acti is noti judicially POST Reise? 7 


The holding of the Court of Appeal in Union Carbide 
thatthe sspecriacys latueonyrebanteoleauthoniuyeto, the arbitrator 
to determine arbitrability excludes judicial review of his 
determination is precisely the opposite position to that set 
out in the Alberta Labour Actes: White*theParbrtratoris 
empowered to determine arbitrability, the statute provides 


for judicial review of his determination, 


Ba DUE PROCESS IN THE HEARING 


(a) Notice of Hearing and Opportunity 
to be Represented 


It has been rare for arbitration awards to be attacked 
because the arbitrator has denied to a party the right to be 
heard. However, in Westeel Products Ltd. v. United Steelworkers 


54 
GteAmerica, Local 3229 (1964), the British Columbia Supreme 


ee SS et Ree ee 
CourG Set aside an award on the ground that the arbitrator had 
conducted the hearing on the merits in the absence of counsel to 
the employer who was unable to attend and had previously requested 
an adjournment, 

Very recently, the Court of Appeal for Ontario and the 
Supreme Court of Canada have extended the right to be heard to 
certain employees within the bargaining unit represented by the 
Party uUnlon. Where the position before the arbitrator of the 
party union on the grievance is in substance contrary to the 


employment interest of specific employees in the unit, the 


employees must be given prior notice of the grievance, of their 


right to be represented and to make representations at the 
hearing. For failure of the parties to give due notice, an 
award inimical to the employees affected will be quashed: 
Regina v. Ottawa Professional Fire Fighters Association et al., 
ex parte Bradley eoraie = (1967); Re Hoogendoorn and Greening 
Metal Products & Screening Equipment Co. oC LoGe 

In Bradley and Hoogendoorn, the courts insisted that 
employees should receive due protection when the claims of 
the bargaining agent at che arbitration hearing are clearly 
contrary to their employment interests. Some arbitrators have 
informally criticized the two cases by arguing that they weaken 
the union's statutory position vis-a-vis the employees in the 
unit as their exclusive bargaining agent and require separate 
representation for an unpredictable number of these employees 
every time the union raises an issue adversely effecting them, 


In my opinion, these arguments may be easily answered. 


First of all, it ws inconceivable that thereware 
Many grievances or possible kinds of grievances where the 
union will be obliged deliberately to favour the interests 
of one employee or set of employees over those of another, 
Therefore, even if the position of a particular union as 
bargaining agent is somewhat weakened through the occasional 
application of the Bradley-Hoogendoorn rule, the value of 
according a measure of independent justice to affected employees 


outweighs injury to the union, Secondly, each arbitrator must 


decide on the facts of the dispute before him, whether the 
union's position is substantially directed against the 
interests of specific unrepresented employees and, if so, 

how these interests might adequately be represented, At the 
hearings where the union presents what is truly a policy 
grievance, the reasoning of the Court of Appeal for Ontario 
in Hoogendoorn”’ will apply and representation for employees 
separate from that of the union will not be warranted. On 
the occasions where separate representation may be necessary 
for numbers of employees, it seems that a due accommodation 
of their interests with arbitral efficiency might be achieved 
consistent with the Bradley-Hoogendoorn rule if the arbitrators 
limited separate representation for the employees to a single 
spokesman for all employees affected in a substantially 


similar manner by the party union's adverse position, 


oomeucttkatity of the Arbitrators 

From the personal experience of those engaged in 
Tabourmmarbatrations.and.from the confirmatory result of the 
Pilot Empirical Study of Labour Arbitrations in Ontario®®, 
there’ is little doubt that unions and employers alike 
commonly understand that both sides to labour arbitrations 
inevitably choose their respective board nominee precisely 
because of his particular prior labour relations bias and 


with the expectation that his bias will shape his evaluation 


of testimony, argument, and collective agreement. The two 


Canadian courts which to date have dealt with allegations of 
improper bias in nominees to labour arbitration boards have 


sanctioned these reasons for choice and these expectations. 


In’ Canadian Air* Line’ Pilots’ Associationtet valleys 
Canadian Pacific Air Lines Ltd, etal 9% (1665), therpleintigts 
attacked the award on the ground of bias in the employer's 
nominees who had been appointed to the arbitration board under 
the terms of the collective agreement. In dismissing the action, 
the judge at first instance and) the (Court, offfppealeioreer igi sh 
Columbia agreed that, where the collective agreement provided 
for the persons to be appointed and the parties must therefore 
have contemplated that the nominees would have preconceived 
views, the conduct of nominees cannot be impugned without proof 
that they had wholly made up their minds in advance of the 
hearing or Had acted an collusion wasthe ehies-) no mailnayonmey tl 


determining the issues. 


The decision in” Re Gainers “Utd. ‘and @bocalvslo, United 


Packinghouse Workers of America?” (1964) demonstrates how 
strongly at least one judge of the Alberta Supreme Court 
emphasizes the parties’ expectations that nominees to labour 
arbitration boards will be partisans. The union challenged 
the company nominee in mid-arbitration on the ground of bias 
because he was the son and law partner of the lawyer who was 
general company solicitor and company counsel before that 


very board of var ba tra tion. After a broad canvass of published 


61 


authority on the practice concerning appointment of nominees”, 


the judge held that the parties understood and expected that 
nominees on the arbitration board would be partisan, and that 
the company nominee on this board merely complied with the 
understanding. One might question seriously whether this 
decision does not carry application of the common under- 
standing beyond its legitimate scope: Coulee thse pat basciivat 
nominee really have avoided influences which would have all 


DUtmeLosed? his? mind  torthe merits? 


The elt eee expectations and the courts' restraints 
are different regarding the chairman of a board of arbitration. 
So far as he is concerned, both experience and the result of 
the Pilot Enpirdical Saud wine show that the parties usually 
expec. Nimwol maintain a,strictlypneutral,. judiciadé posture, 

In the two Canadian cases where a labour arbitration award 

has, been, attacked. on the ground of the chairman's bias arising 
from facts allegedly unknown to the complaining party before 
the hearing, the courts have enunciated standards confirming 


this expectation. 


In Re Arbitration between International Union of 


: : pay! 63 
Operating Engineers, Local 115, and Saguenay-Kitimat Co. 


(1956) 5andein Regina v. Board of Arbitration; ex parte 
64 
Cumberland Railway Co. (1968), the respective courts applied 


LOmUnNCmChoamtriman TO Lal habour arbitration board the standard 


enunciated by the Supreme Court of Canada in Szilard v. 


Szasz°° CY955):° “itis lthe *probability or the reasoned 
suspicion of biased appraisal and judgment, unintended though 
it’ be; that«deteats the adjudication at’ its*thresnoldy.. =n 
Saguenay-Kitimat Co., the British Columbia Supreme Court held 
that’ the chatrman's \performance asa solicitor of ecervarn 
small services for the employer before his appointment as 
chairman and again after the award was issued did not raise 
any "probability or reasoned suspicion of biased appraisal 

or judgment", and thus did not warrant disqualification, In 
Cumberland Railway Co., unknown to the employer, the chairman 
of the arbitration board had previously served as chairman of 
a board of referees upon the present grievor's claim for 
workmen's compensation, and had in that proceeding decided 
the present issue of just cause for dismissal in the grievor's 
Leal, OU Iere After quoting atlength? from SZilard vp caso ete 


Nova Scotia Appellate Division disqualified the chairman for 


bias and quashed the award, 


Cc) Ex Parte Consultations 
Neither the chairman nor the nominees on the board 
may entertain evidence on the issues in the absence of the 
parties. In Reference re Building Material, Construction & 
Fuel truck Drivers’ Union, Local 213, ete. and United Cartare 
66 


Comm ata 


(1956), the British Columbia Supreme Court set 
aside “and refused to remit to the same arbitrators anawara 


where the chairman of an arbitration board had privately 


interviewed a witness and had inspected documents in the 
witness's possession, and nominees had privately talked to 


the same witness over the telephone, 


However, the Manitoba Court of Queen's Bench has 
determined obiter dictum that, in the same limited circum- 
stances as in commercial arbitration, labour arbitrators may 


 priom consent, 


seek outside legal advice without the parties 
viz., in drawing the award, in the conduct of the hearing, and 
concerning the general principles of law governing that class 


GQismcac els Nabess and Lynn Lake Base Metal Workers’ Federal 


Union. No, 292 v, Sherritt Gordon Mines ite (1959). 


44st tg 


4. REVIEW OF ARBITRATORSt DETERMINATION OF 
THE MERITS OF THE GRIEVANCE 


While lower courts in the various provinces have 
elaborated detailed doctrine concerning judicial review of 
arbitrators determinations on the merits, few cases have 
reached the Supreme Court of Canada. As a result, the 
Supreme Court has rarely spoken on the matter and, when 
speaking, the court has not taken the opportunity to comment 
atelength on the doctrine. Statements which the court has 
made will be considered below and may hint at a conception 
of judicial review perhaps more subtle than that invoked by 
Mo Wetec oO Urb S). 

In defining the scope of judicial review of arbitra- 
tors’ determination of the merits, provincial COMM Sm wave 


drawn distinctions between two classes of arbitration--those 


arbitrations subject to labour relations statutes which 
formally permit an agreed method of dispute settlement other 
than arbitration Gviz., the Canadal4ct jand) themetacuvesson 
all provinces except Ontario and Quebec) and those arbitra- 
tions subject to a labour relations statute which requires 
final settlement solely by) arbitration (viz, ‘the Labour 
Relations Act of Ontario and the Labour Code of Quebec). 

As outlined above, the sanctioned procedures for attack 
against these two classes are different. In the case of the 
former class, the complaining party moves under the applicable 
Arbitration Act (or; 1f 1t #is “not available, by -summoryanouvon 
to invoke the Gunherent. junrusdiictivon ot thee court vomrevlew 
arbitration awards. In the case of the latter class, the 
complaining party moves by way of summary motion for an order 


‘ A A a (83 
in liew of certiorari 8. 


ites thewhisitonacudatt fexsences 
between the scope of judicial review of commercial arbitra- 
(sways, (os wiles (oymaWsy Ialeyavel. GliaKel (oye abiei(noitene Gigante yy wie aliowiavel Ibei, 
on the other, which now verbally define the dlUctinettoncson 
scope of judicial review between the two classes of labour 


aiielopal Pagreie st yas, 


Ca) Review under Arbitration Acts or the 


inherent Jurisdiction sot mbhe Court. to 
Review Arbitration Awards 


When review of labour arbitration awards has been 
sanctioned under the procedures of provincial Arbitration 
Acts or by invocation of the court's inherent jurisdiction, 


Canadian courts have applied substantive doctrine applicable to 


judicial review of arbitration of disputes in commercial 
matters which occur pursuant to special or general contract. 
This doctrine may be briefly synopsized as follows®9: The 
reviewing court has exclusive power to define the exact 
HosiescmOotwlaw on fact which the parties have specitaically 
perecanan their contract tovsubmit to the arbitrator for 

his determination. Where the parties have agreed to submit 
to him the whole dispute between them without separating out 
epeciiic assues of law or fact, no part of their agreed 
submission (except presumably the narrow request for deter- 
mination) is deemed to be the reference of specific issues. 
The court has full’ power to set aside the arbitrator's award 
Ommtne: f~round of any error of law which he commits in the 
course of his determination of the specific issues referred 
fopiem. wWiich error i1s°otitsite™the sebpe of “theseaspecitfic 
issues and which is*manifest-on”’the’face"“ofethe award. 
However, within the scope of the exact issues specifically 
Teterreaq to the arbitrator, the” court =williMnov™"invertere-with 
miomdeterininataon even Lt the count 1S sor sthem opm ome chia 
Piemanbitrator has erred In the Context” of “thist*doctrine, 


" 


LiCmberilaAwW Includes court rules" oneevraecneces and ot 


1 


documentary interpretation as well’ as* the arbitrator's 


interpretation of ithe, relevant document. itself, 


The reasons underlying this doctrine appear to be 


the following ’®, Pnote OL eal Lee pedy au cman ecu li Qt spc e 


are free to agree in the first instance to supmityspeciiac 
WGN) OY Cha lol ywiclal@ernoue oii Wliealie Opel Cli@leG wWawinew wie we 

a court. of igeneral Jurisdiction, and thereatter to have those 
issues determined solely by that adjudicator. The protected 
Wes In@re she wikis Oil whe eherGneGel sliayels\ysveWwiel rieSecd@m Oi COM Pao . 
Secondly, the same private parties are free (indeed have the 
right) to have those issues--and no others--determined by 

the chosen adjudicator and to have any other issues determined 
by the courts of general jurisdiction. The protected values 
here are the same freedom of contract and also unfettered 
individual freedom to invoke adjudicatton sby ches cout smo 
general jurisdiction. Thipvdly> (the count sol st hemos tem awe 
duty-bound to protect their own adjudicative authority over 


GlaisjyUloere Luesl cystine, sli aide were. 


Analytically these reasons do not apply to arbitration 
of disputes arising under collective agreements in Canada. 
First, the parties to collective agreements are not free at 
any time to agree to choose arbitration rather than litigation. 
As a matter of fact, the choice for the parties is between 
anbUtijatlOnma nde nds 1a eS tied heman de mciSmia ml Abie I Olu mmC OM acr 
lative direction, the parties are compelled to choose 


anbing a tavOnm icc Meta Nanms se icetaer. 


Secondly, Canadian courts have’ not historically 


adjudicated disputes arising from collective agreements, and 
relols) Msverabtsyilelipakyats) Kolitse(\walenowe) watelsieyaactey ewer ily was) jo@ilaley wisi 


they should now be excluded from this adjudication. 


Thirdly, the breadth of the statutory statements 
concerning the matters which factually must be settled by 
arbitration largely foreclose application of the ordinary 
Pilesteritm tting, judictal reviewrot, all) errors”. outside. the 
scope of issues which the parties have specifically referred 
to the arbitrators' determination’?, Indeed, should the 
parties to a collective agreement include an arbitration 
clause which provides for arbitration: within a narrower 
scope, the labour relations statutes of Alberta, Manitoba, 
Newfoundland, and Ontario contain a model clause of wide 
scope which must be oon cate the collective agreement’ ~, 
anudmtine Canada Act) and the, labour relations, statutes ior 
British Columbia, New Brunswick, Nova Scotia and Prince 


Edward Island set out procedures to have an arbitration 


clause of appropriate breadth added to the agreement /°, 


Fourthly, unlike commercial arbitration where the 
parties may tailor a neat statement of the disputed matter 
for submission to the arbitrator, written grievances under 
collective agreements commonly state the complaint in broad 
and imprecise language--often without focussing upon any 
specific clauses of the collective agreement and sometimes 
without even setting out the relief desired. Under the 
GCocttane woe judicial review born of commercial arbitration, 
such reference of the whole dispute without definition of 
Svecwulc Lestase permits judicial weaviewsof.the arbitrator's 


total determination, except presumably his final statement 


of who is right and who is wrong ’4, But clearly # Simih. sj udi cial 
pressure to precise advance definition of issues would be 
detrimental to in-plant administration of the collective agree- 
juelalae Gliakel, (et) erimak elias) eelosliiwterieskoyal hae! \Wyeyblilel site ill Alsi jeqile 
compensatory advantage. As corroborated by the Pilot Empirical 
Study’° , the legitimacy of imprecision takes account, of “Uhre 
limited skill) of Ahe gritevor’ Comihastiuniion Yepriesenta ti veo 
drafting’ the’ complaint; %1t ‘avoidsitthe taimnthot textossive 
fornada ty. ain the ocrievanice tandl sab tigation proces siaist 

obviates the dancer of prejudices ito la party by UnduU lye shoncam: 
him into a premature statement of his exact legal position in 
the dispute; and, upon the arbitration, the Vegal and factual 


issues usually emerge to the arbitrators understanding with 


sufficient clarity at some time before the end of the hearing. 
Some courts have recognized the fact that parties 


to labour arbitration are commonly imprecise in defining the 
issues, but sthas recogna tion Nas) niet saeswil ted sn mansyae UC tec wan 
protection for the advantages to grievance arbitration 
associated with imprecision. In one case, the Newfoundland 
Supreme Court attempted to force the parties into the mould 

Oo Jconnew cla arbi tat Hon eb eis tric tam s = hhielrc Dist ta voto mt oO 
insist. jon ‘a precise fwritten istatement of “the Yssues’..  Valeyeunn 
Royale Excavating Co, Ltd. et al.’° (1961). The Court of 
Appeal for Ontario has attempted to discern the precise issues 
from the written grievance, the reply, the “award, and all tracts 


relevant to the claim: Regina v, Fuller et_al.; ex parte Earles 


v. Barber et al,; ex parte Warehousemen 


felocale 419 Pmdd G8) . 


| 
| 
| 
| 
| 


Canadian courts usually apply the rule drawn from 
review of commercial arbitrations, define "the very issues" 


submitted to the arbitrators, and set aside awards when the 


Ww 1 


arbitrators have committed manifest “errors of law" in 
determining "collateral" issues, It is the way courts may 
exercise the power to define the submitted issues that causes 
HULGia, Cee iwleer Glalee ae slreielilaesy & exactly because the grievance docu- 
ment and the reply ae not (and usually do not) define clearly 
precise questions of law or fact, courts may exercise the 
power to define the submitted issues in sucn a way as to widen 


or narrow the proper scope of judicial review and conversely to 


narrow or widen the arbitrators’ freedom from review, 


Courts have often taken a narrow view of the issues 
submitted to the arbitrators and have thereby assumed power to 
set aside awards for errors outside the defined narrow ambit. 
Examples follow. 

(1) Union grieved that employer had violated 
collective agreement by suspending employees from work. In 
upholding the grievance, arbitrators determined that employer 
had violated the collective agreement when it had insisted 
upon employees working under certain factual conditions; 
that the union had therefore been entitled to assume that 


the employer thought itself no longer bound by the collective 


agreement; that the union was thereupon discharged from 
obligations under the collective agreement; and that the 
employer was therefore not justified in suspending the 
employees. On motion for judicial review, the British 
Columbia Supreme Court held that all the arbitrators' 
determinations except the last were collateral to the very 


TESVSHONEY yboyriat Vesersiel exe) Gelmwenin Eliaiel WkepSlilyeh Jove: GeTSHiZaliany Jews EwerPoe & 


Shipping Federation of British Columbia and International 


2 (1960). 


Longshoremen's and Warehousemen's Union, Local 501’ 
(2) Union grieved that certain employees were 

wrongly dismissed, In dismissing the grievance, arbitrators 

held that a certain term in the collective agreement 

specifically permitted the employer to dismiss the employees 

on notice without any cause.) sOn motion gto, sjudicilat rey lew, 

the British Columbia Supreme Court held that the interpretation 


of the particular contract terms was a collateral Tegal issue 


and therefore subject to review: Re Columbia Packing Co. Ltd. 


and Amalgamated Meat Cutters and Butcher Workmen of North 


America, Local 212°° CIS 6.1) 2 

e)) Union grieved that certain employees were dis- 
charged without proper cause. In upholding the grievance, 
arbitrators stated that they might dispose of the discharge 
grievance by any arrangement which in their opinion was just 
and fair. “On appeal from yudicvale review by ethers sips h 


Columbia Supreme Court, the Court of Appeal for British 


Columbia held that the meaningVoft “proper catse’7\in the 


collective agreement was a collateral legal issue reviewable 


byetne coure. 1 nal Woodworkers of America, L 1 1-423 


81 
Veron wok etd s (1961). 


(4) Employee grieved that employer had wrongfully 
refused to pay him wages while he was Alygemce wisneGwkela se Meese 
In allowing the grievance, arbitrators determined that, in the 
presence of a term in the collective agreement creating a sick 
benefit plan and in the absence of any term denying wages to 
employees during absence due to illness, the employer was 
obliged to make the payment. On motion for judicial review, 
the British Columbia Supreme Court held that interpretation 
of the collective agreement was a collateral legal issue 


reviewable by the court: Re Albert Wheat Pool and Local 333 


(5) Union grieved that employer had hired a person 
outside the bargaining unit to perform on a Sunday work 
covered by the agreement and that, had the employer duly 
assigned the work to employees within the bargaining, unit, 
the employees should have been paid overtime, In allowing 
the grievance, arbitrators determined that the work was 
ordinarily performed by employees within, thes unit; that., 
since employees within the unit had already. worked. more, than 
the normal work week, performance of the assigned Vpawele  Cesin, ett 
Sunday would have constituted overtime; and that the employer 


could only assign such work to persons outside the bargaining 


unit after he had assigned work to all available employees 
within the tnit.  Uponemotion for judiertal weview, eine 

Ontario High Court held that the question of overtime and 
the question of assignment of work to persons outside the 


bargaining unit had not been submitted to the arbitrators 


and were reviewable: Re Texaco Canada Ltd., and Oil, Chemical 
. ? . . rc 83 
and Atomic Workers’ International Unione locale lon 0) (1964), 


(6) Union grieved that employees were discharged 
WLethout proper “cause. In dismissing the grievance, arbitrators 
held that the gerievors had refused to work and thatwthis  com— 
duct warranted their discharge, Wreoisy wYeinsl@in were sjwcliiw@ ils, ll 
review, the British Columbia Supreme Court stated obiter 
dietume that, (2 the arbitrators had thelda, that eanrejusaiauD 
give a commitment to work was proper cause for discharge, 
such a holding mignt have been error of law on a collateral 


question: Industrial Woodworkers of America, Local 1-71 


et_al. v. Canadian Forest Products Ltd. 


As may be seen from these examples, reviewing 
courts have often been unwilling to hold that arbitrators' 
interpretations of certain clauses of collective agreements, 
or arbitrators’ elaboration of “proper cause", have been 
part and parcel of the issues referred to them and intimately 
bound up with these issues. Indeed, by defining narrowly 
the issues specifically referred, courts have treated their 


power to review as if they had before them commercial 


arbitrations wnere the parties had chosen’ to refer their whole 
dispute to arbitration without separating out for reference 


specific issues of law or fact. 


In Contrast, in ’exercising the power to define the 
submitted issues, a few courts have taken a wide view and 
consequently have denied their power to set aside the awards 
for alleged error within the defined ambit. Two examples 
follow. 

(1) Union grieved that employees were entitled to 
eertain pay for hours which they alleged were spl aes ia =n bei De Ble 


time" under the collective agreement. Arbitrators made a 
determination by invoking a section of the collective agree— 
ment which (in the opinion of the reviewing court) was un- 
related’ to the issue, Upon motion for judicial review, the 
t 


British Columbia Supreme Court held that the arbitrators 


use of the particular section (while seemingly without 


* reasoning on the issue 


reason) was part of the arbitrators 
of interpretation submitted to them, and thus could not be 
reviewed as collateral: Re International l 


Engineers, Local 115 v. Ben Ginter Construction Co. 
(1966). 

(2) Union grieved that employees were entitled to 
be paid a certain job rate. In determining that the employees 


were entitled to a lower rather than a higher rate, arbitrators 


interpreted the contract phrase “hiring rate" in a certain way, 


Upon motion for judicial review, the Newfoundland Supreme Court 
held that the submitted issue of determining the job rate 
comprised interpreting the words of the clause containing 

the phrase “hiring rate", and that this was not a collateral 
issue subject to judicial review: Bakery and Confectionery 


Workers’ International Union of America, Local 381 v. Mammy's 


read bean? (1965). 


As may be seen, the courts in the last two examples 
conceded, that steps in the arbitrators’ reasoning towards 
determination of the submitted issues, which involved inter- 
pretation of terms of the collective agreement, were part of 
that issue and were thus not reviewable. This conception of 
the unreviewable scope of arbitrators’ determinations more 
accords with ordinary andustrial practice Sn submit cide 


crievances) Lory resolutvon by arbitrataon. 


A few words may be said about a fundamental aspect 
of judicial review wnich apply here and to review by way of 
certiorari discussed immediately below: the assertioas by 
courts that the issue of the meaning of terms ina collective 


agreement, i.e., interpretation of the terms, is a “question 


’ t 


of Jaw" and that, as a “question of law”, arbitrators dere: mine 
tions of the meaning may ordinarily be reviewed, Wings seeyibalelataesy 
of these assertions, which are illustrated by the above 


examples, are commonly taken for granted by reviewing judges. 


However, i submit that the judictal labelling of (tiicearD ina! 


function as law'-is wrong, and’-that~the corollary that the 


funetion may ordinarily be reviewed is equally wrong. 


Theatermstddawes ands facti'.haye had, a,career of curious 
and confusing definition. For the sake of rod WE We ae OS op’ Sag Ws es 
important to define the two words with an eye to the reason 
for definition in the particular context. Merely because a 
court wishes to review a determination made by another tribunal 
cannot be a good reason for the court labelling that determina- 


tion "question of law”. 


Insofar as the functions of the courts of general 
jurdis dietionesare eoncerned, they perform three tasks>/: they 
determine the ad hoc factors between the nanties in litigation 
before them; they create or elaborate rules and standards which 
are generalised and are equally applicable to all persons 
involved in like disputes; and they apply these rules or 
standards to the ad hoc factors »vetween the parties ity order 
to determinestheir dispute, The,first task is "fact-determination” 
and usually constitutes the jumy=-function of finding out wnat 
happened; the second task is "Jaw-creation" and usually con- 
stitutes the judge's statement of rules of common law and his 
interpretation of relevant statutes; the third task is "law-~- 


' 


application”. While a private contract between parties to 


’ 


litigation is their ‘private law" enforceable by the court, 
when the court elaborates the words of the contract, tuis 


tack does not result in the creation or elaboration of any 


general rules or standards which are equally applicable to 
all persons involved in like disputes, While between the 
parties themselves the contract elaboration may be fixed and 
continuing, so indeed is the court's determination of all 
other ad hoc factors between them, viz, the basic facts of 
what happened, Thus, in the most significant sense, Court 
interpretation, of the litigants private “contracerisi mot 


‘Al 


determination of a duestion of “law but’ rather determination 


Gi a question of “fact”. 


The long-standing assertion that contract interpre- 
tation is law-making appears to be based on the circumstances 
that historically at jury trials the judge has pexfoumed the 
bas wOtumCOMUnAcCt. In verpre vat LOM, adil Cam t ive) tamtile matic) Sicemelas meno niial eciate 
in many respects to statutory interpretation, We may see that 


both of “tCheisie "circumstances tTetlather tothe func tom eo um ceclOm tinea: 


? ’ 


as the parties’ "private law". Beyond this, these circumstances 
Qo not support the assiertion that con Gracie un ver pd cimawmo ln mcas 


"law-making" in the same sense as judicial elaboration of 


Statucory or common Law rules ore standards 


(b) Review by Way of Certiorari 


The, Court oft Appealeior Ontario has held shat adie sto 
the statutory compulsion upon the parties under the Ontario 
Labour Relations Act to arbitrate contract disputes, arbitrators 
subject to that Act are statutory tribunals whose conduct and 


awards are reviewadle by way of certiorari: Re International 


: : 8 : 
Nickel Company of Canada Ltd. v. Rivando (1956);.».Further, 
despite the contrary earlier opinion of several judges of 

§ : 89 . A : 
fins tli Ss Gance , on review by way ote centiiovrarigetheycoure 
is not limited by substantive doctrine born of commercial 
ar Di ccartenor. All the grounds of review applicable to any 
inferior statutory tribunal may be invoked, including error 
of law manifest on the face of the record--even error in 


arbitrators' determination of the specific issues of "law 


referred to them: Regina Vv, Parber et al: ex parte Ware- 


pact aaiee ie Se at ee hee 


housemen and Miscellaneous Drivers Union, Local 41999 


(1968). 


As in the doctrine applied to labour arbitrations 
reviewed under Arbitration Acts, an issue of interpretation 
of the collective agreement is here held to be a "question 
OL Lawe. However, under the former doctrine, the court may 
not review at all the arbitrators’ interpretation--even alte 
the court believes that it is erroneous--if the issue of 
interpretation was specifically referred to the arbitrators; 
but, if the reviewing court holds that? thei dssue of, intenpre— 
tation was not referred to them, the court may substitute sits 
interpretation for that “of ‘the are DMs tHachO ls. igi Cexohalinagal Sie,  Wiie\onal 
review by way of certiorari, although the court may review all 
interpretations of the collective agreement made by the 
arbitrators, even if the court disagrees with the interpre- 


' 


tations, the court will not find "error of law" unless the 
arbitrators have given a meaning to the terms of the agree- 


ment which the language will not reasonably bear: Re 


Canadian Westinghouse Co, Ltd, and Local 164, Draftsmen's 

) i ; : 
Association of Ontario (1961); Re Sudbury Mine, Mill and 
Smelter Workers' Union, Local 598 and International Nickel 


ase tet | 


Or 
Company of Canada Ltd, GL962)); Regina, v,. Barberwetcal.: 


ex parte Warehousemen and Miscellaneous Drivers’ Union, 


Located on ceGlo-esp,, 


Again, I submit that the courts here erroneously 
label contract interpretation as a “question of law and 
therefore erroneously hold the interpretations to be 
subject to review for error, Even the limitation of legal 
error to awards where arbitrators have "unreasonably" 
interpreted contract language takes too little account of 
labour relations factors which may render an interpretation 
eminently reasonable to informed arbitrators but quite 
unreasonable to uninformed judges. Nevertheless, insofar 
SiS iglnakS,  Jbstinaleekwesloya seers Uiikiec) abe jiblclat@atalll iweveroyeinalinae na ik twine 
exclusive duty of arbitrators to determine contract disputes 
andres its! ante, certain gudicial, mesitrainte ine ge a mi tot on 
grants leeway to arbitrators in their performance of this 
duty. In’ taddi tion,’ the, Limitation sas stated may contain. the 


germ for a more appropriate theory of judicial review. 


Because of the traditional labels built into review 
by way of certiorari, Ontario courts have often translated 
their determination of arbitrators “error, intomthemaneuace 


Sie jUNPaleielsl @ IE It Sia For example, in Re International Nickel 


Company of Canada _and International Union of Mine, Mill and 
Smelter Workers, Local Clube (1959), the arbitration award 
did not clearly state that there was no just cause for dis- 
missal but nevertheless determined that the grievor should 
not have been dismissed and ought to be reinstated. In 
quashing the award, the Court of Appeal for Ontario held 
that these determinations were made beyond the arbitrators‘ 
jurisdiction, And, in Regina v. Krever et _al.; ex parte 
International Chemical Workers Union, Local Lei vi, (1968), 
the Ontario High Court held that the arbitrators’ award 
(which seems clearly to have constituted an interpretation 
of the collective agreement) did not address itself to 
interpretation, but instead enlarged the terms of the 
collective agreement thereby causing the arbitrators to 
exceed their jurisdiction, In Regina v. Barber et als 

1 


Union, , vocal 


ex parte Warehousemen and Miscellaneous Drivers 
419° (1968), the Court of Appeal for Ontario used similar 
language to describe the effect of the arbitrators’ inter- 


pretation of the collective agreement, 


The language of jurisdiction unquestionably has 
meaning when used in assertions concerning the authority of 
a deciding body to determine certain questions and the body's 
performance of the task of determination. The language loses 
meaning when employed, perhaps without conscious desire on 
the part of the speaker, to serve as a label for his dis- 


agreement with the determination itself. 


(c) Hints of a More Generalised Theory of 
Scope of Review 


In only two cases has the Supreme Court of Canada 
remarked upon the appropriate scope of judicial review of 
labour arbitrations, in both of which review was available 
only under the provincial Arbitration Act or the court's 
inherent jurisdiction to review arbitrations: Howe Sound 


Company v. International Union: of Mine, Mit. sand) Smelter 


Workers (Canada), Local 663°! (1962); Re International 


NOLKRES SN oe ee ee 


Association of Machinists and Aerospace Workers, ota, 12 alcove 


Paes s 9 
Lodge 1848 et al. and Hudson Bay Mining & Smelting Co, Ltd. 3 


(1967). In Howe Sound, the employer had challenged the 
arbitrators’ determination of the arbitrability of the 
disputed matter, Mr, Justice Cartwright, delivering reasons 
for the unanimous Supreme Court, remarked obiter. dictum that 
the reviewing judge of first instance should not have entered 
upon interpretation of the collective agreement (even though 
the judge had held that the arbitrators’ determination had 
resulted from the only possible interpretation of the con- 
tract language), but rather should have limited himself to 
determining whether the arbitrators hia Cease s Ceci LoOnmaE Oo 
determine the question of arbitrability referred to them, 

In Hudson Bay Mining, the unanimous court held that the 
arbitrators had directed themselves to the question of in- 
terpretation put to them, that in deciding this question 
they had not amended the collective agreement, and that 


they had therefore not exceeded their jurisdiction, In the 


language of the reasons for judgment (particularly in the 
light of the reasons of the fudge av first instance” and ab age 
the Court of Appeal for Noe rspare there is a strong hint 
that the Supreme Court favoured as one test of “ur isuitets on 
the question whether the arbitrators’ interpretation was one 
which the language of the collective agreement might reasonably 
bear. 
5. REVIEW OF SUBSTANTIVE AND ADJECTIVAL 

DOCTRINE APPLIED BY ARBITRATORS 

In the individual arbitration and even more through 
numbers of arbitrations in the course of) tine, labour arbitra— 
tors of necessity formulate generalised principles, standards 
and rules of substantive doctrine and apply these to determine 
individual grievances, This arbitral doctrine--"arbitral 
jurisprudence", as some writers have called it--is not drawn 
from the language of the collective agreement before the 
particular arbitrators but rather from the specific and 
general facts of on-going industrial sks) fee AvAsabelel wlan 
experienced labour arbitrator is informed by evidence or 
takes judicial notice, These principles, standards and 
rules are truly substantive law in two senses. They are 
formulated by arbitrators in the same manner and from the 
same sources as the common law which has been created by 
courts of general jurisdiction, and the arbitrator applies 
them to determine disputes before him on the assumption 
(more and more justified) that they ought to be applied and 


will be applied to determine like disputes involving other 


parties. Furthermore, to the extent that the arbitrator 
succeeds .in his formulation of this substantive doctrine sim 
accommodating the multitude of conflicting claims in the 
industrial setting and succeeds in giving due recognition 

to the reasonable expectations of employer, employee and 
union involved in the regime of collective bargaining, these 


principles, standards and rules are “good law”, 


Labour arbitrators have also fashioned rules of 
procedure and of evidence for arbitration hearings, including 
rules concerning, which party should Tead evidence first and 
which party bears the burden of persuasion on given substantive 
issues, For the most part, these rules have been modelled 
upon court rules of procedure and evidence, However, to 
maintain the informal atmosphere and non-technical nature 
of labour arbitration and to accommodate factors perculiar 
to the in-plant collective bargaining relationship, these 
rules have often been more permissive than their court 
Gounigenpa iat. For example, arbitrators tend to admit hear- 


Say “evidenceiwmore freely than do judges in feourt . 


The synopsis below of the treatment given lay PE 
viewing courts to these developments of arbitral law does 
not reveal judicial sympathy. Instead, it shows a general 
insistence by many judges that labour arbitrators tailor their 


adjudications to mirror court proceedings. 


(a) Rules of Evidence 
Upon review under provincial Arbitration Acts and 
by way of certiorari, lower courts have uniformly insisted 
that labour arbitrators must apply court rules concerning 
relevancy and admissibility of evidence: Re Pacific Western 
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Airlines Ltd, and Pacific Western Airlines Paphotastasis OcHia ton 
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(1959); Re Arbitration between Super-Valu Stores CBC.) beds 
10] 


and Retail Food and Drug Clerks" Union, Local No, 1518 

(1960); Re Civic Employees' Union, No. 43 and Municipality 

of Metropolitan Toronto ?* (1962); Re Canadian Air Line 
Pilots Association and Pacific Western Airlines Ltd.; ex 
parte Brayl93 (1963); In re Arbitration between International 


Woodworkers of America, Local 1-405, and Passmore Lumber Co, 


WOO CWO.) Cs ee eee 


tra? 4 (1964); Re International Union of Operating Engineers 


Local 115, and Ben Ginter Construction Co, Lieaeoue a C1965). 
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Regina v, Barber et al,; ex parte Warehousemen and Miscellaneous 


Drivers' Union, Local a (1968). 


——— 


Indeed, in the Barber case, the Court of Appeal for 
Ontario categorically denied that arbitrators subject to the 
Ontario Labour Relations Act could admit extrinsic evidence 36a) 
the absence of documentary ambiguity nor rely on hearsay 
evidence even under the authority of the statutory B- Oeil clene 
permitting arbitrators "to accept such oral or written evidence 
Belthe aubitratore, «an [his | discretion deems proper, whether 
admissible; in’ aicourt,of law)\or not.?f, Tossay;the. least, this 


ruling is questionable both in view of the clear words in the 


statute and the need for flexibility in grievance arbitration 


hearings. 


Finally, at least one court of first instance has ser 
aside an award where the court disagreed with the standard of 
proof applied by the arbitrators in testing the employer's 
evidence in a discharge arbitration: Peters' Ice Cream Co, 
Ltd, v. Milk Sales Drivers and Dairy Employees' Union, local 
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464198 (1961). 


(b) Rules Barring a Claim 
The Ontario High Court has refused to permit arbo— 

trators to apply their version of the equitablewdocitmi neon 
laches to a tardy union grievance, Instead, the court 
directed that the claim should be barred only if the 
arbitrators determined that the terms of the collective 
agreement outlawed late grievances and that the evidence 
before the arbitrators revealed tardiness coming within 
these terms: Re Ottawa Newspaper Guild, Local 205 and 
The Ottawa Gatien me, IGLOGs uIEnticomt fast.) tie Dra gis 
Columbia Supreme Court has held that arbitrators' applica- 
tion of the doctrine of equitable estoppel was reviewable 
as an issue of law collateral to the referred matters, and 
that the arbitrator was bound to use estoppel exactly as 
elaborated in the courts: Re Ben Ginter Construction Co, 
Ltd, and International Union of Operatin Engineers, Local 
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(c) Substantive Principles, Standards and Rules of 
Decision: Common Law v. “Industrial Common Law' 


' 


To date, very few attacks have been made upon labour 
arbitration awards on the ground that the arbitrators have 
applied as the rule of decision substantive arbitral doctrine 
which varied from judge-made common law, However, in two 
of the three cases where the attack has been grounded on this 
argument, the attitude evinced by the courts threatens to 
destroy arbitrators*® continued authority to generate arbitral 


jurisprudence, 


In Re Canadian Gypsum Co, Ltd. and Nova Scotia 


Quarryworkers Union, Local pp4 as (1959), the majority of 
the Nova Scotia Supreme Court en banc insisted that ina 
discharge arbitration the arbitrator must determine just 
cause by applying the same rules as a court in a wrongful 
dismissal lawsuit. More recently, in Regina v. Fuller et 
al.; ex parte Earles and MeKes’ tie (1968) the Court of Appeal 
for Ontari omappeared to hold ‘that, dni the absence: of: provision 
in the collective agreement to the contrary, all common law 
rules concerning the relationship of master and servant are 
applicable under the collective agreement, Both decisions 
strongly conflict with the reasoning of the Court of Appeal 
for Ontario Cdifferently “constituted from the court in the 
Pulver case bin Regina vi. Arthurs et al.; ex parte Port 
Arthur Shipbuilding Co.'13 (1967). In the Arthurs case, the 


majority of the court relied heavily on the changes wrought 


in the common law master-servant relationship by labour relations 
statutes and collective bargaining, in supporting Bveloal ies ie S 7 


complete authority to review all employment circumstances when 


determining just cause for discharge. 


(ad) Substantive Rules of Decision: Statute Law 
While I argue that reviewing courts should not 
forcibly impose upon labour arbitrators substantive and 
adjectival law born of court litigation, the rationale of 
this argument does not apply when the arbitrator is obliged 
to invoke statute law in his determination. Arbitwead doctrine 


1 


fashioned+frompthe “derislative facts of dindvetriaie lite smis 
used by arbitrators; only; ini the context of collective agree- 
ment disputes. However, statute law is promulgated by the 
legislatures¢or fapplicata ony togald persons singtihe community 
coming: Within its ambit, and, the? courts: off generally juris— 
diction are the agencies of the state finally: topinterpret 
this law. Ilfraunreviewing® court dsiof the opinions that an 


arbitrator! has’ erred in’ his interpretation) ofa; sitatute, 


theme) shoud: (bel no, 4anhibitt on®upoen judieivale corireci aon, 


In Shipping Federation of British Columbia, and 


International Longshoremen's and Warehousemen's Union, Local 


ee 
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(1960), the British Columbia Supreme Court reviewed 
and agreed with the determination of arbitrators that the 
Canada Act does not prevent application! to a collectivepagrec 


ment of the common law rule that fundamental breach of an 


agreement by one party discharges the other party from per- 


formance. In Re Polymer Corporation, and Oil, Chemical and 


I) 
Atomic Workers‘ Union, Local 16-14 CI¥61)) Also. judicial 


AON 1 CRO, Le Sie Oe Oe 
review of an award subject to the Canada Act, the Ontario 
High Court denied that determination of any collective agree- 
ment by repudiation was possible due to thie pedi CUbbenn Smear use 
of collective agreements. The Ontario courts in Regina v. 
Buller et. ale: expparte Farles, and McKee!!® (1967) applied 
the Polymer reasoning upon review of an arbitration award 
where arbitrators subject to the Ontario Labour Relations 

Act had allegedly found termination by the union's repudiation: 
the courts fortified their conclusion by holdingeeithate section 


29 C3). ofethe,~Ontario Nee prevented ending of the operation 


of a collective agreement except as provided in the section, 


Despite the readiness of Canadian Courts Lo conrece 


errors of “law" committed by arbitrators, the courts of 
Ontario recently refused to guide an arbitrator in correct 


statutory interpretation before he had rendered his own 


interpretation in the award, [In International Union, United 


a eee 


Automobile, Aerospace and Agricultural Implement Workers of 


America Local 707 v. Ford Motor Company of Canada Ltd een 


(1966), in the course of determining discharge grievances, 
the arbitrator was obliged to determine the effect of 
statutory regulations issued under the Hours of Work and 


IANS 


Vacations with Pay Act In the alleged absence at the 


hearing of sufficient evidence on the point, the arbitrator 


refused to determine whether the licence issued to the 

employer under the regulations authorized the overtime hours 

of work requested by the employer. Upon judicial review, 
although the union requested that the judge of first instance 
and the Court of Appeal remit the award to the arbitrator with 
directions on the applicable law, both courts (refused, insisting 
that the arbitrator must first determine the Dssues presented 


' reluctance here to clarify the applicable 


to him, The courts 
statute law is curious, especially since they unquestionably 
would quash the award upon a later application if the arbitrator 
had erred in interpreting the statutory regulations as they 
Glalie(eenrcewe) Ialaliny ato) veleye For the sake of efficiency in administra- 
tion of the judicial as well as the arbitration processes. the 


court should have obviated the possibility of later review on 


this question of interpretation. 


(@) Remedial Doctrine 
The leading authority here Ls the famous Polymer 

case ,» where all reviewing courts founded the authority of 
the labour arbitrator to award damages for the union's breach 
of the no-strike clause"-in the intention of the parties evinced 
in the collective agreement and in the lhegisilative direction of 
the Canada Act for final “settlement of all ditterences* between 
the pai tile si. However, labour arbitrators commonly award 
remedies that go beyond the court-like remedy of damages, 
They order reinstatement in cases of improper dismissal; they 


abridge periods of suspension in cases of undue discipline; 


they order revocation of promotions in cases of improper 


promotion, 


To date, only one reported judicial attack has been 
made upon arbitrators' exercise of such non-court remedial 
authority... In Regina v. Arthurs et al.: ex parte Port Arthur 
Shipbuilding Cates (1966), the judge of first instance and 
the dissenting judge in the Court of Appeal for Ontario denied 
that arbitrators have the authority, in the absence of empowering 
provisions in the collective agreement, to substitute suspension 
for improper discharge. Of the majority in the Court of Appeal, 
Mr, Justice Wells founded this authority on the reasoning in 
Polymer and upon the duty of arbitrators under the Ontario 


espiiey 
Labour Relations Act to render a "final and binding sercretioni oe 


; : t hes 
Mr, Justice Laskin cautiously declined to determine the point 
In view of the arbitrators' function to adjust the ongoing 
collective bargaining relationship between parties, there is 


little doubt that the analysis of Mr, Justice Wells grants to 


the arbitrator requisite flexibility in remedial authority. 


6. UNANIMITY OF THE AWARD 
Unless the collective agreement or the applicable 
labour relations statute specifically authorizes the validity 
of an award ‘by ‘a majority of a board of arbitration, such an 
award si" ublinty 7? Western (Chay Produetes Ltd jowednited 
Glass & Ceramic Workers of North America, Local Sawaal 965) « 


This holding may create difficulties in arbitrations across 


Canada since no labour relations statute authorizes majority 
awards where the parties themselves have included an arbitra- 


tion clause in the collective agreement. 


ibe FINALITY OF THE AWARD 
As in review of trial proceedings and commercial 

arbitrations, courts reviewing labour arbitrations have applied 
a doctrine of finality to the written awards. Once the 
arbitrators have reduced the award to writing and have 
performed all else to perfect it, they are PWHMOW Iw) Cie IE aba 
and cannot vary the award except to correct clerical errors: 
Re Nelsons Laundries Ltd. and Laundry, Dry Cleaning and Dye 


Bi 
House Workers' International Union, Local 292125 (1964); 


; 5 2 
Munger v, Cité de Jonquitre c (1962). The court) willlssest 


aside any attempted substantive variation of the award or 
any fresh award issued after the arbitrators have Gigi al Sak st Bol 


thease. Gonds Gaoncsr, 


PART THREE: JUDICIAL REVIEW IN THE UNITED STATES 

Before I proceed to set out suggested changes in 
procedure and doctrine in Canada, it is useful to outline 
the theory and scope of judicial review in the United States 
where national legislative labour relations policy has 
paralleled our own, In the United States, the National 


Labour Relations Act of 1oc5 


implemented the first of 
the three requisites which are part of Canadian labour 


legislations, vig., the employer landia tpade Undone Ciulay, 


representing its employees must bargain in good faith toward 
the negotiation of a collective agreement covering these 
employees, However, unlike Canadian legislation, neither 
the National Labour Relations Act nor the Labour-Management 


Re lartilon'seeacth tots 1947128 


contains any prohibition against 
strikes or lockouts during the currency of collective agree- 
ments nor any direction that the parties must settle disputes 
arising from the agreement by arbitration, Instead, the 
Labour-Management Relations Act created the Federal Mediation 
and Conciliation Service "to assist parties to labour disputes... 
to settle such disputes through conciliation". As far as 
arbitration of contract disputes is concerned, the Act merely 
sets out two statements of legislative policy: is ive dsethe 
policy of the United States that..the settlement of issues 
between employers and employees through collective bargaining 
may be advanced by making available full and adequate govern- 
mantal facilitdes for.svoluntary: arbitration tovaid, and 
encourage employers and the representatives of their employees 
to..maintain agreements concerning rates of pay, hours, and 
working conditions, and to make all reasonable efforts to 
settle their differences by mutual agreement through..such 
methods as may be provided for in any applicable agreement for 
the settlement of Higputes#par- and "[f]linal adjustment by a 
method agreed upon by the parties is hereby declared to be 


the desirable method for settlement of grievance disputes 


arising over the application or interpretation of an existing 
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collective-bargaining agreement The Act also, grants 


jurisdiction to federal courts to entertain suits for 


ibsral 
violation of collective agreements. 


Despite the lack of statutory compulsion to arbitrate 
contract disputes,where the parties have voluntarily included 
an arbitration clause in their collective agreement, the 
United States Supreme Court in the famous Steelworker Trilogy 

132 3 A : : é 
(1960) has invoked the statements of legislative policy in 
the Labour-Management Relations Act and analysis of labour 


Sis) 


arbitration founded in the writings of Archibald Cox and 


Os to elaborate doctrine of judicial review 


Harry Shulman 
which differs from the counterpart in commercial arbitration, 
This doctrine explicitly recognizes the central position of 
labour arbitration in peaceful labour-management relations 


and the narrow ambit of court review consistent with this 


Oat Ww ALCOA, 


On the nature of collective agreements, the court saial?°: 


"The collective bargaining agreement 
states the rights and duties of the parties, 
it is mores thane contract. Site isan generals zed 
code to govern a myriad of cases which the 
draftsmen cannot wholly anticipate...The 
collective agreement covers the whole em- 
ployment relationship, its callseintogbeinge 
a new common law--the common law of a 


particular industry oractgasparticusar 


plant...A collective bargaining agreement 

is an effort to erect a system of 

industrial self-government. When most 
parties enter into a contractual relation- 
ship they do so voluntarily, in the sense 
that there is no real compulsion to deal 
with one another, as opposed to dealing 

with other’ parties®.”* This is* not? true of 

the labour agreement. The choice is 
generally not between entering or refusing 
to enter into a relationship, for that in 
all probability pre-exists the negotiations, 
Rather it is between having that relationship 
governed by an agreed upon rule of law or 
leaving each and every matter subject to 
temporary resolution dependent solely on 

the relative strength, at any given moment, 
of the contending forces. The mature 

labour agreement may attempt to regulate 

all aspects of the complicated relation- 
ship, from the most crucial to the most 
minute over an extended period of time, 
Because of the compulsion to reach agree- 
ment and the breadth of the matters covered, 
as well as the need for a fairly concise and 


readable instrument, the product of negotia- 


tions (the written document) is, in the 
words of the late Dean Shulman, ‘a compila- 
tion of diverse provisions: some provide 
objective criteria almost automatically 
applicable; some provide more or less 
specific standards which require reason 
and judgment in their application; and 
some do little more than leave problems 

to future consideration with an expression 
of hopievand: good: faiths,’ 4..Gaps may, be 
left to be filled in by reference to the 
practices jofjsthe particulameindustry.and 
of the particular shops covered by the 
agreement. Many of these specific 
practices which underlie the agreement 

may be unknown, except in hazy form, even 


to “thegmes ota tiorsi. . 


On the function, of) grievance and arbitration procedures, 


jelaey texonliaee said 36: 


"3 .eLTihe grievance machinery under 

a collective bargaining agreement is at 
the very heart of the system of industrial 
self-government. Arbitration is the means 
of solving the unforeseeable by molding a 


system of private law for all the problems 


which may arise and to provide for their 


solution in a way which will generally 
accord with the variant needs and desires 
of the parties. The processing of disputes 
through the grievance machinery is actually 
a vehicle by which meaning and content is 
given to the collective bargaining agree- 


ments 


On the differences between commercial arbitrations and 
their judicial review, on the one hand, and labour arbitra- 
tions and their review, on the other, the court said soe 

ieatitesrun of. arbitration cases... 
become irrelevant to our problem, There 
the choice is between the adjudication of 
cases or controversies in courts with 
established procedures or even special 
statutory safeguards on the one hand and 
the settlement of them in the more in- 
formal arbitration tribunal on ‘the: other, 
In the commercial case, arbitration is 
the substitute. for litigation. Here 
arbitration is the substitute for in- 
dustrial strife. Since arbitration of 
labour disputes has quite different 
functions from arbitration under an 
ordinary commercial agreement, the 


hostility evinced by courts towards 


arbitration of commercial agreements has 

no place here, For arbitration of labour 
disputes under collective bargaining agree- 
ments is part and parcel of the collective 


bargaining process itself." 


On the differences between the labour arbitrator and the 

judge as adjudicator, the court eat aes 

"The labour arbitrator performs functions 
which are not, normal to the courts; the 
considerations which help him fashion 
judgments may indeed be foreign to the 
competence of courts...The labour 
arbitrator.'s source of law is not con- 
fined to the express provisions of the 
contract, as the industrial common law-- 
the practices of the industry and the 
shop--is equally a part of the collective 
bargaining agreement although not expressed 
tim alee The labour arbitrator is usually 
chosen because of the parties' confidence 
in his knowledge of the common law of the 
shop and their trust in his personal judg- 
ment to bring to bear considerations which 
are not expressed in the contract as criteria 


for judgment. The parties expect that his 


judgment of a particular grievance will 


reflect not only what the contract says but, 
insofar as the collective bargaining agree~ 
ment permits, such factors as the effect 
upon productivity of a particular result, 
its consequence to the morale of the shop, 
his judgment whether tensions will be 
heightened or diminished, For the parties’ 
objective in using the arbitration process 
is primarily to further their common role 
of uninterrupted production under the 
agreement, to make the agreement serve 
their specialized needs. The ablest judge 
cannot be expected to bring the same 
experience and competence to bear upon 

the determination of a grievance, because 


he cannot be similarly informed,” 


On the outer limits of the arbitrator's function, and the 
inner limits of judicial review, the court Baid'@: 
"When an arbitrator is commissioned to 
interpret and apply the collective bargaining 
agreement, he is to bring his informed judg- 
ment to bear in order to reach a fair solution 
of a problem, This is especially true when it 
comes to formulating remedies, There the need 


is for flexibility in meeting a wide variety 


(ome {s}anqebaealonele The draftsmen may never have 


thought of what specific remedy should be 
awarded to meet a particular contingency. 
Nevertheless, an arbitrator is confined to 
interpretation and application of the 
collective bargaining agreement; he does 

not sit to dispense his own brand of 
industrial justice. He may of course look 
for guidance from many sources, yet his award 
is legitimate only so long as it draws its 
essence from the collective bargaining 
agreement. When the arbitrator's words 
manifest an infidelity to this obligation, 
courts have no choice but to refuse enforce- 


ment of the award," 


The analysis of the Supreme Court of the United States 
gives due weight to the function of the arbitrator within the 
collective bargaining context, while at the same time indicating 
in a general way the outer limits of his power. The court also 
articuhatessthe salilentmrejnsonsm © OLmres Unmet Noa lem TOmlegsol 
reviewing judge vis-a-vis labour arbitrator operating pursuant 
to legislative policy: the peculiar nature,of the collective 
agreement as an indispensable instrument of industrial peace-- 
a nature quite foreign to the common law tradition and to the 
understanding of most judges; the role of labour arbitration 
as a technique of adjusting to the exigencies of immediate 


problems the on-going relationship under the collective agreement ; 


and the arbitrator's particular understanding of the industrial 
context and his use of this context as source for rules and 
standards of decision--an understanding and a source also 
foreign to common law tradition and judge. However, because 

of the particular issues involved in the appeals, the court 
does not purport to canvass problems of judicial review beyond 


those associated with the arbitrator's interpretive function. 


PART FOUR: SUGGESTED CHANGES 


Both legislative direction and the requisites of the 
collective bargaining relationship dictate that disputes 
arising from collective agreements should be determined by 
arbitration. Therefore, procedures and standards ci sudiiera 
review should not hinder the continued effective operation of 
the labour arbitration process. At "the’same’ time’, "the  pro= 
cedures and standards must permit reviewing @xonblagauss) Ae) ojre'ai rate 
to bear upon labour arbitration their tradition and in- 
stitutional experience and permit them to exercise their 
responsibility to maintain the integrity of general statute 
and common law, and indeed of the legal system itself.” ~The 
problem is not, as some colleagues argue, how to jOMeLS)I Giawloy any e 
courts from interfering with labour arbitration, but rather 
how to accommodate the functions, duties and experience of 
Tabotrearbitrator and court. ‘It is the “problem of cs ini ee ees 


off the jobs appropriate to each. 


I shall deal with aspects of this problem in the 
following order: methods to strengthen the authority of 
labour arbitrators and the arbitration process, timing of 
judicial review, prerequisite to judicial review, procedure 
and scope of judicial review, and standards of review. 

A. METHODS TO STRENGTHEN THE AUTHORITY OF LABOUR 
ARBITRATORS AND THE ARBITRATION PROCESS 

The labour relations statutes should be amended where 
necessary specifically to provide for the following: C1) among 
the disputed matters which arbitrators shall finally determine 
is any question whether a matter is arbitrable; C2). if tte 
collective agreement provides for arbitration by a three-man 
board, the award of the majority (or, if no majority, of the 
chairman) shall constitute the award of the board; (3) in 
the event that the collective agreement does not contain an 
arbitration clause of at least minimum conformity with 
statutory requisites, a detailed arbitration clause set out 
im the ‘statute shall then conclusively be deemed to be part 
of the agreement; (4) if a party fails to appoint an arbitra- 
tor pursuant to the statute or collective agreement, the 
Minister shall make the appointment; C5 ar batia fond eis! 
have power to issue subpoenas, administer oaths, accept such 
evidence as they deem fit, enter premises, make inspections, 
and authorize other persons to act therein on their behalf; 


(6) arbitrators shall have power to relieve against all 


defects in pre-arbitration procedures so long as factually 
there was no substantial prejudice to either parties; (7) 
the final award shall bind the parties to the collective 
agreement and the affected employees; (8) the final award 
may be entered and enforced as a judgment of the superior 
court Cawards subject to the Canada Act, as a judgment of 


the Exchequer Court). 


The reasoning which underlies these suggested 
statutory amendments needs no elaboration. The Ontario 
40 


1 
Labour Relations Act provides a model for the imple- 


mentation of many of these suggestions. 


B. TIMING OF JUDICIAL REVIEW 

Except where a party alleges manifestbias in an 
Arbitrator, there should be no judicial review until after 
the award on the substantive issues is final. Motions for 
a stated case under the Arbitrations Acts or for prohibition 


should be abolished, 


As much as may be consistent with fairness to the 
parties, labour arbitrators should be free to determine all 
issues—-procedural and substantive--without interruption caused 
by court application in mid-arbitration, This freedom will 
assist to render arbitration more expeditious, and to strengthen 


the authority and incentive of arbitrators to model and promulgate 


appropriate arbitral doctrine, Lt a party ois aggrieved by 
arbitrators* conduct in mid-hearing, in the event that the 
award is later in his favour he obviously will not be injured 
by postponement of judicial review. If the award is ultimately 
against him, except in the instance of manifest bias the value 


Vo anbitrat ion-jot postponement outweighs injury. eto ham, 


By "manifest bias in an arbitrator" / 'f omeanubias in 


the sense of Szilard v. Szaszl41 


with the necessary qualifica- 
tions applied by courts to nominees, I recommend Permit Casio 
advance review on this ground because hearings conducted by 
such arbitrators harm the moral authority of labour dispute 


adjudication, thus outweighing the advantage of speed in 


determination, 


GC. PREREQUISITE TO JUDICIAL REVIEW 

The claim of litigants to appeal to a SUpeIaIO 1 mae 
bunal from all judicial determinations at first instance is 
common and deeply felt, It appears to result from the widely- 
held belier that up to a certain point the more judicial heads 
successively applied to a problem, the more likely the ultimate 
determination will be "just" and ‘tight evi THES ce¥taah point 
is reached when the disadvantages of delay and expense in 
ultimate determination are felt to outweigh the advantages 


of further attempts to achieve a "right" determination, 


The claim to appeal is also felt in respect to labour 


)) 


arbitration. However, here the disadvantages of delay and 
expense are of uppermost importance, In addition, the ordinary 
presupposition of appeal in the court system is missing, that 
is, successive appellate tribunals who understand the nature 

of the problem under review as well as the tribunal of first 
instance. The claim for review must somehow be accommodated 


by a system of review which minimizes these disadvantages, 


This may be achieved by instituting through statutory 
amendment a formal system of review by re-hearing before the 
original arbitrators as a mandatory prerequisite to judicial 
review! *, The system might work as follows: After the 
Svaromigeet iret DEEN ITSSUea," 1t Will not be “final ~ until <a 
short period of time has elapsed, for example, ten days. 
During that time, a party who alleges that the arbitrators 
committed any error of law or fact may, upon notice to the 
opponent, request of the arbitrators a re-hearing or recon- 
sideration upon assigned points of error. “Pact” here: in- 
cludes any determination of "what happened"; while “law" 
includes defect in due process at the hearing, absence of 
evidence on a determined fact, statement or elaboration or 
application of a rule or standard of substantive or adjectival 
law, and interpretation of the meaning of the collective agree- 
ment, including determination of arbitrability. In the event 


that no such request is made, the original award becomes final 


atathe tend of the perwod. ‘of time. However, upon such request, 


the arbitrators must entertain argument from the parties on the 
question whether they should re-hear or reconsider the assigned 
points, If the arbitrators deny the request, they must issue 
written reasons for their decision, and the original award 
becomes Linal atethat timer liens arbitrators decide to 
rehear or reconsider upon any assigned points, the hearing, 
procedure, and any new determination will be restricted 
accordingly. After re-hearing or reconsideration, the 
arbitrators will issue a fresh final award incorporating 
examination of the assigned DOLnts, sand reversing, amending 


or reconfirming the original award, 


By permitting a complaining party to focus upon 
Specific alleged errors and to request the arbitrators to 
correct them, this procedure attempts to satisfy the simple 
desire for "justice" and “correct" determination through 
review. At the same time, by limiting the time for review, 
by making request for review a Prerequisite tos court motion, 
by keeping review before the original adjudicators, and by 
requiring their prior determination of merit in the request, 
delay and expense will be kept to a minimum and the ee ta 
reviewing tribunal will obviously be qualified to consider 


the alleged errors, 


This procedure will also tend to strengthen the 


labour arbitration process and the collective bargaining 


Scho 


inter d! nave ahsieraly ayy By assuring the parties that tie sav Daver avons 
have thoroughly considered all important aspects of the 
grievance, the procedure will enhance the. authority" eL the 
final award and discourage subsequent court review. In 
addition, it will protect but constitute an appropriate check 
‘upon the continuing eresation of! arbitral doctrine < Arid bY 
providing a method to have the arbitrators 7 si griitcant 
errors corrected within the collective agreement machinery, 
the procedure will avoid the parties' harmful reactions to 


errore 


DY. PROCEDURE AND SCOPE OF JUDICIAL REVIEW 

Judicial review pursuant to the Arbitration Acts and 
rules of court to invoke inherent jurisdiction, and by 
certiorari should be statutorily abolished. In their stead, 
the labour relations statutes should be amended to provide 


for judicial review by summary motion. 


Where the allegation is "manifest bias", the applicant 
might move in mid-arbitration within a reasonable time after 
discovering the alleged fact. In all other cases, the applicant 
on the motion might move only upon a “fital™ s+award (sand might 
raise only determinations made against him on points -of7 “law” 
assigned before the arbitrators. inthe event stbats ule 


arbitrators had refused entirely to re-hear or reconsider, 


the applicant onthe motion, if he had assigned errors before 


the arbitrators, might now raise before the court all-errors 
of law previously assigned. As defined in the previous 


"? 


section, “Law| dni this” context includes defect in due process 
at the hearing, absence of evidence on a determined Dauet 
statement or application or elaboration of a rule or standard 
of substantive or adjectival law, and interpretation of the 


meaning of the collective agreement including determination 


Oe ar DentiyeaDaL Lee ya 


Under this procedure, the applicant for judicial 
review would be limited to raising alleged "errors of law" 
which the arbitrators had twice considered, and at least 
once determined against the applicant. Because the applicant 
would have had an earlier opportunity for full review before 


the arbitrators, this limitation is not Wiinae Bislie 


E. STANDARDS OF REVIEW 

Within the scope of matters which the court may 
properly review, the court should apply standards born of 
restraints similar to those applied when an appellate court 
is asked to reverse findings) offerfactein aAucivil. case by 4a Suny 
or by a judge sitting alone. Regarding the former, the 
appellate court places great stress upon the traditional 
secrecy of the jury's deliberations and the imprecision of 
thelr findings Because of these considerations, the appellate 


cCounGiwil Lenot “reverse findings by a jury unless they are so 


completely unreasonable and unjust that the appellate court 

is satisfied that the jury really did not perform their TC eu 
Regarding the latter, fhe appellate court stresses the peculiar 
advantage possessed by the trial judge personally to evaluate 
the witnesses and their testimony and the relative disadvantage 
in this respect of the appellate court which has before it 

only a written record of the trial proceedings. Because of these 
considerations, the appellate court will not reverse the judge's 
findings which depend on this evalidiart on aiueuics a unes Seae le 
court is convinced that the findings are clearly wrong! **, 
However, in both instances an appellate court (and indeed 

the trial judge himself) will not permit the trier of fact 

to find any facts in dispute unless the evidence rationally 


; F : 145 
permits the: findings . 


In the case of fact-determinations by juries, the 
basic consideration in the appellate court's self-imposed 
restraint is the court's traditional respect for the due 
operation of the historical system of fact-determination by 
law juries. In the case of fact-determination by a trial 
judge, the basic consideration is the appellate court's 
recognition that it does not have knowledge of crucial 
data required to second-guess the striae judges But, where 
the court refuses to permit any fact-determination, it 
exercises supervisory power based upon its responsibility 


totprohibitcirrational determinations, 


Analogous considerations should motivate courts 
reviewing labour arbitrations to raise judicial restraints of 
equal force. The courts should respect determination of 
disputes by non-court adjudicatory tribunals established 
under legislative labour relations policy for that specific 
purpose, The court should also clearly recognize that often 
they do not have experience with the kinds of problems brought 
to arbitration nor knowledge of crucial data required to second- 
guess) labour wanrbitracor si. However, to the extent that the 
matters under examination upon judicial review raise problems 
falling within the traditional and institutional experience 
or duties of courts, they need not impose these restraints, 
Among the latter, I include the assessment of rational basis 
for fact-finding, determination of the requisites of natural 


Justice, and elaboration of statute law. 


I propose that the tests of arbitral propriety born 
of commercial arbitration and from the doctrine surrounding 
certiorari should be abandoned, In their place, I propose as 
judicial tests several questions which a reviewing court 
should ask: "Does the impugned matter involve problems which 
raise the traditional and historic experience of courts? To 
the extent that this court cannot say that the matter clearly 
does raise this experience, and allowing for courts' general 
inexperience in collective agreement administration and dispute 


settlement, is the determination of the arbitrators on the 


impugned matter beyond the limits of rationality?" 


Several of the reasons for the proposed tests are 
evident from preceding paragraphs. The test of "beyond the 
limits of rationality" is designed to avoid the consequence 
Of a Oeics om | by. a neviewing »judge that a<particular.ideter< 
mination is "unreasonable" after an arbitrator had decided 


that it was, quitem reasonable’. 


I will illustrate application of these tests to 


problem areas canvassed in PART TWO of this Report. 


ite ARBITRABILITY OF THE SUBMITTED ISSUES 

Determination of arbitrability demands arbitrators' 
understanding of the labour relations background and inter- 
pretation of the collective agreement in the light of that 
background. This determination does not raise the ordinary 
experience of courts, ‘therefore, a reviewing court should 
simply ask whether the arbitrators' determination is clearly 
inconsistent as a matter of rationality with the terms of 


the collective agreement. 


De DUE PROCESS IN THE HEARING 
Arbitratons' determinations here require allowing 
the parties (particularly the bargaining agent) considerable 
leeway in processing grievances and presenting them at the 


hearing. Therefore, the determination requires some apprecia-— 


tion of the labour relations background, However, courts have 
historically determined the requisites of natural justice 
before various tribunals by ad hoc accommodations of abstract 
fairness with the demands of the tribunals" particular DOMeUG lee ces 
Courts are therefore equipped to order similar accommodation 
in arbitration hearings after making allowance for their 
inexperience with the possible labour relations factors 
involved. Courts would continue to resolve problems of 
notice, representation, and ex parte consultations as these 
problems are now resolved. 
Be REVIEW OF ARBITRATORS' DETERMINATION 

OF THE MERITS OF THE GRIEVANCE 

The court will continue to review awards to assure 
that arbitrators have performed the jobs directed by the 
statute and requested by the parties, viz., determination 
of the particular problem submitted by the parties arising 
OLTeROLL mune interpretation, application, administration or 
alleged violation of collective agreements, In the current 
parlance, courts will assess whether arbitrators have "gone 
beyond their jurisdiction" or "denied themselves jurisdiction". 
But, in making the assessment, courts will interfere OnLy sae 
they conclude clearly that as a matter of rationality the 
arbitrators did not consider the problems put to them, When 
app Lveanittsemattiae lc alleged errors of interpretation of collective 
agreements, the sole question for the courts will be whether the 


determinations are clearly inconsistent as a matter of ees} Lalonmesw lak (ws) 


with the terms ‘of the particular collective agreements! 49, 


4. REVIEW OF SUBSTANTIVE AND ADJECTIVAL 

DOCTRINE APPLIED BY ARBITRATORS 

Reviewing courts should not examine arbitrators' 
statements and application of "industrial common law" or 
remedies, as such, These matters should bear only upon the 
factors of due process in the hearing, and their rational 
consistency with the problems put and the terms of the 
particular collective agreements. However, where arbitrators 
clearly err in their elaboration and application of statute 
law, courts as the authoritative institutional interpreters 
of statute law may intervene to correct them, Courts might 
also be warranted in correcting arbitrators" clear error in 
elaborating and applying judge-made common law doctrine, In 
both instances, however, reviewing courts should first make 
due allowance for the significance of possible labour relations 


factors in arbitrators’ elaboration. 


5. FINALITY OF THE AWARD 
Reviewing courts should continue to exercise power 
as at present to limit arbitrators' attempted variation of 


final awards. 


In all events, statutory amendment should clearly 


provide that no award should be set aside because of any errors 


of arbitrators unless the errors have clearly caused a 


substantial wrong or miscarriage of justice. 
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FOOTNOTES 


P.C, 1003 (Canada) $+1 9580. Reehod4, -439 


Pee LOUS 
Section 21(3) No employer who is party to a collective 
agreement shall*declarevor™ Causera lockout and no 
employee bound thereby shall go on strike, during 


the term of the collective agreement, 


P.C. L003 

Section 17 Where an employee alleges that there has 
been a misinterpretation or a vyLoketion jor a 
collective agreement, the employee shall submit 
the same for consideration and final settlement 
in accordance with the procedure established by 
the collective agreement, if any, or the procedure 
established by the Board for such case; and the 
employee and his employer shall do such things as 
are required of them by the procedure and such 
things as are required of them by the terms of the 


settlement. 


Section 1£8(12 Every collective agreement made after 
these regulations come into force shall contain 
a provision establishing a procedure for sa Oh ales al! 
settlement, without stoppage of work, on the 


application of either party, of differences 


concerning its interpretation or violation. 

(2) Where a collective agreement does not provide 
an appropriate procedure for consideration and 
settlement of disputes concerning its interpreta 
tion or violation thereof, the Board shall, upon 


application, by order, establish such a procedure, 


4, S.C. 1948, c,, S4i@now RS{C 11952, 0c. 152. neretnat¢er 
called the Canada Act. The relevant sections 


are sections 19 and 22, 


Die The respective provincial labour relations statutes are 


the following: 


Alberta: The Alberta Labour Act, R.S.A. 1955, 
Cam On pe amended 195 7 Ce 138 LOO Ge caso: 
1050") c. 1 35/5) 1960; 8c. e54 and teu s0-)nGoae 


Comet) OCG mcd ae 


British Columbia: Labour Relations Act, R.S.B.C. 
I960, ¢c. 205, amended 1961, c. 31; 19638, e- 


20, 


Manitoba: The Labour Relations Act, R.S.M. 1954, 
Cc. is2, amended, 1956, %G..as8; B06 7. ic -io 
1958.00. 29 and. ¢.67;e1959 "7c. ices ml oC Omenee 


TEGRIOG 2,8 6. (35 196 Sec ema ld 7) OGG eMC mmne 


New Brunswick: Labour Relations Act, R.S.N.B. 
1952, Cf Ded? anended "1953, ‘a: aise 1965, 
Cer, OOO tO. 205 LOD Pa Oo we eoGOe o., 


45; 1960-61, c. 52; 1966, c. 73. 


Newfoundland: The Labour Relations pe Greil Ae a Ke 
Ivo. Cf 2c, amended 1950), icv) lbmr1963\)) ier 


Say wEo OGL! Eases LOG ht has sr el 21, 


Nova Scotia: Trade Union “Act, “RISINIS. W954, 
Ce '295, amended T997, "cc. S33" 1964 7"co “48> 


TeGo,ec, 690 1OG7, cu" 75. hoe ae hoe eros 


Ontario: The Labour Relations Act, R.S.O. 1960, 
ec, 202, amended 1961-62, c. 68; 1962-63, 


Cue OG S64 Wich 53) Std dG +" aie" 64 


Prince Edward Island: The Industrial Relations 
Act, S.P.E,I. 1962, c. 18, amended 1963, c. 
PUL COnn © .lbowehOGo. (2nd session), c, 3) 


Lo Gye oe 265 91069 1c. 87. 


Quebec: Labour Code, R.S.Q. 1964, amended 1965, 


Chr lh 4s-an.d: "SOR 


Saskatchewan: The Trade Union Act, R.S.S. 1965, 


f, seer, amended "L966, "Cc, BS" T9es "el 79, 


Reference in this Report to the labour relations statutes 


- 76 - 


of a particulargprovince,; will be tojthe Statute for 


province’ sett outeabove;, 


Alberta, section 94(4)-(6) 
British, Columbtawegectuon (46 
Manitoba, section 22 

New Brunswick, section 21 
Newfoundland, section 23 

Nova Scotia, section 22 

Ontario, section 54(1) 

Prince Edward Island, section 39 


Quebec, section 95 


Alberta, section 73(5)-(19) 
British Columbia, section 22 
Manitoba, section 19 

New Brunswick, section 18 
Newfoundland, section 19 

Nova Scotia, section 119 

Ontario, section 34 

Prince Edward Island, section 23 


Quebec, section 88-89 


All sections noted here and in footnote 6, as well 
the corresponding sections of the Canada Act, are 


meproduced ingfull vin Appendix “Al JLosthia gkeport. 


Thane 


Manitoba, section 19(4); Ontario, section 34(10). The 
Alberta statute also excludes the Arbitration 
Act, but replaces that procedure with similar 
procedure specifically referable to labour 


ambit rationie., Se@LLon 2015) —C1 Ss). 


Informed estimates in 1957 and 1958 put the percentage 
of collective agreements in effect across the U.S.A. 
with arbitration clauses at over 90%. Livengood, 
The Lawyer's Role in Grievance and Arbitration 
(1958), 9 LAB. LAW JO. 495, at p. 496; Business 
Week magazine, June 15, 1957, page 153. Another 
estimate put the figure for collective agreements 


in 1961-62 at 94%, Jones and Smith, Management and 


Labour Appraisals and Criticisms of the Arbitration 
Process: A Report with Comments (1964), 62 MICH.L. 


REV. 1115, quoting from Fleming, The Labor arbitra — 
tions Process: 1943-1963, a paper delivered in 
January, 1964 at the 17th Annual Meeting of the 
National Academy of Arbitrators. 

The survey conducted by Professors Jones and Smith tends 
to corroborate these estimates. Jones and Smith 
sent 299 letters of inquiry to American management 
representatives and lawyers, and 290 to union 
officials and lawyers. They received approximately 


260 useful responses from the former, and 75 from the 


latter. They state that "[b]ly an overwhelming 
majority our respondents indicate that they prefer 
the arbitration process to the available alternatives 
as a method of ultimate resolution of contract appli- 


cation (grievance) disputes." Jones and Smith, 2bid a, 


ine joveveey IEMA Gio iL IG? 


EO. See Johnson, Review of Freidin, Labor Arbitration and the 


Counts. GUS59)e) 5° STAN. L. REV. 859. 


elas United Steelworkers of America v, American Manufacturin 
ee tee tworxers of America v,. American Manufacturing 


Co .8CL9E0O) $6390. S564 United Stéelworkere of 


America v. Warrior & Gulf Navigation Co, (1960), 


363 U.S. 574; United Steelworkers of America Ma. 


Enterprise Wheel & Car Corp, (1960), 363 U.S. 


BS) 


i a Hollywood Theatres v. Tenney, [1940] 1 D.L.R. 452 (per 


O'Halloran J. A.) 


leas Bancrottavewft Pe hn@Co (19200) 53 DETR. eyo (Mane cea 
(per Fullerton J.A., obiter); Young v. Canadian 
Northern Railway Company, [1931] A.C. 83, at p. 
89 (J.C., obiter); Wright et al. v. Calgary Herald, 


1928 |wbeD. DYRe Tiree CAL tay Ape Dies) Cobiter); 


MunphySv. \Robertednp'| 1941 483 *DPESRe 40 Clan Con. 


eae Machinists, Fitters and Helpers Unions, Local #3 v. Victoria 


= ae!» = 


Machinery Depot Co. Ltd, et al., GCE vice ee 


Sie Cha Owens oehumble Ltd. and Peterson 
E¥ectrical Construction "Co. Ltd, v. HOGae la ai 3 

of the International Brotherhood of Electrical 

Po akowewe tala, 954 (es bey 80> CET os): 

G. H, Wheaton Ltd. v. Local 1598, United Brother- 
hood of Carpenters & Joiners of America et al. 
C156 Joos, LR. Clq). 1500 (B.C.); International 
Brotherhood of Electrical Workers Local Union 


0 Some Cita ee mayo Winnipeg Builders' Exchange et 


gulp C1867 95" 659 De LR (on): bao (S.C nye 


However, the apparent implication in these cases that 
all terms of a collective agreement may now be enforced 
in court at the suit of either party is probably wrong. 
Since Hamilton Street Ry. Co. v. Northcott (1966), 58 
pee ae OS eae. wand Close 'v, “Globeland ‘Mail 
tt easel UOme el OUR. Sao (1 C Ny eat) ye strongly argu- 
able that, where the suit on the collective agreement 
between trade union and employer involves the essential 
function and skill of the labour arbitrator (ees. 


interpretation of terms of the agreement, elaboration 


ies 


of"just cause’, or application of a labour relations 
standard), the court may not entertain the suit at 

Bb AL Instead, the parties will be obliged to arbitrate 
under the collective agreement's arbitration clause. 

If I am correct, the courts will have moved beyond 

a simplistic assumption that a collective agreement 
should be treated like a contract at common Law; vo 
some recognition of the statutory obligation to 


arbitrate and the reason. 


See Chamberlain, Collective Bargaining and the Concept 


of Contract (1948), 48 COLUM. L. REV. 829; Carlston, 
Theory of the Arbitration Process (1952), 17 LAW & 


CONTEMP. PROBS. 631, at pages 637 ff.; Cox, The Legal 


Nature of Collective Bargaining Agreements (1958), 
57 MICH. L. REV. 1; Cox, Reflections upon Labor 


Arbitration (1959), 72 HARV. L. REV. 1482; Fleming, 
Reflections on the Nature of Labor Arbitration (1963), 
6 MICH Lb. REV. 1245, at pages 1259 ff25 Andesece 
CARROTHERS, LABOUR ARBITRATION IN CANADA C1961). 


37-41. 


The argument in this and the following paragraph relies 
heayvidy, upon Chamberlain, op, cit,; Taylor; Further 
Remarks on Grievance Arbitration (1949), 4 ARB. JO. 


92, at p. 96; Shulman, Reason, Contract and Law in 


? REREAD Resist Rea ste T te tect eS De Re aR tee es ie Rar Eh Ey het 


Labor Relations (1955), 68 HARV. L. REV. 999; Cox 


? 
The Legal Nature of Collective Bargaining Agreements, 
op. cit.; Cox, Reflections Upon Labor Arbitration, 


OD ga Colite, 


McRuer, C.J.H.C. in Re Canadian Westinghouse Co, Ltd, 


and United Electrical, Radio & Machine Workers of 


America. boos 2504. (1961) Miso.) Deh, 2d ).<676 9COnt. 


iit ie a RS ee ee ee 


H.C Ji wlater foverruled on tthe point by Regina v. 


Barber et al,; ex parte Warehousemen and Miscellaneous 


Local 419 (1968), 68 CLLC para. 14,098 


Drivers" Union, 


COn BARC FAS) 


British~Columbiasy Kos. BoC. 1960, «c. 14; 
Neverrunewl Ck tr woN. by (LOR ds. CO, 95 
Nova oCOUla sem. Noo. Loot, co, 13); 


Prince Edward Lsland, R.S.P.E.1. 1951, c. 12 


In Newfoundland, similar provisions are found in The 


UUCGdicaArure stat aah gosN Pl 9S 2 ec. alld, 


The applicable sections of the British Columbia Arbitration 
Act are here set out. Since these sections are virtually 


identical to those of the other provincial Arbitration 


Acts, the corresponding section numbers of all Acts are 


inserted. 


"In all cases of reference*to arbitrators,— the Cours or 

a judge may trom time*to~time ‘remit the matters Treterred, 
or any of them, to the reconsideration” of the “arbitrators 
or umpire”: British Columbia, section 13(1); New Brunswick, 
section 16(1); Newfoundland, section 201; Nova Scotia, 


section 12(1); Prince Edward Island, section 11(1), 


"Where an arbitrator or umpire has misconducted himself, or 
an arbitration award has been improperly procured, the 
Court may set the award aside”: British Columbia, section 
14(2); New Brunswick, section 17(2); Newfoundland, section 
202(2); Nova Scotia, section 13(1); Prince Edward Island, 


section (bo G2 


"A referee, arbitrator or umpire may at any stage of the 
proceedings under a reference, and shall if so directed 
by the Court ora judge, state in. the form of a2 special 
case, for the opinion of the Court’ any question” of law 
arising in the course of the reference”: British Columbia, 
section 22; New Brunswick, section 25; Newfoundland, 


section 209; Nova Scotia, section 20; Prince Edward 


Island, section Lo. 


Prior to amendment in 1964 by 1964, c. 41, The Alberta 


Labour Act did not exclude application of the Arbitration 


IY a 


Act from collective agreement arbitration. As amended, 
section 73(14)-(18) set out procedures for judicial 
review of labour arbitrations similar to those in the 


Vardlous orbpltration Acts. 


Alberta: Re Ewaschuk; Western Plywood (Alberta) Ltd. 


v. International Woodworkers of America, Local 


1-207 (1964), 44 D.L.R. (2d) 700; _;Re Gainers 


Ltd. and Local 319, United Packinghouse Workers 


of America (1964), 47 W.W.R. 544, 


British Columbia: Building and General Labourers' 
Union, Local 602 v. Ocean View Development Ltd., 
[1955] 5 D.L.R. 12; Re Arbitration between 
International Union of Operating Engineers, Local 


Pietand Saruenagy—Kitamat Cof. (1O56)9) 6) D.2 Ree 2a) 


PO Op Us hew woods, Woah. Malkin Co. Liditv. Retail 


ods; W, H. Malkin Co, Ltd. v. Retail, 
Wholesale and Department Store Union, Local 580 
(LBS Oper OSD L. Kee (2a) “776 ;" “Re~ the” Bay” Company 
LBPCl) = andelocal 17080 the Pipefitting Industry 
4.960) "824 DrL, me C2dy 582" Re Peterson Electrical 


Constructions Cco. Utd. ana: International Brotherhood 


br siectrhical eWorkers iLocals \213-and-230°(1962) , 


32.D LeR.*€2d)? 59222 *RefAlbertalWheat. Pool, and 


Local 333 of the International Union of United 


Brewery, Flour, Cereal, Soft Drink and Distillery 


Workers! of America) (1962) ) S5eDe Lena cod ene se 
Westeel Products Ltd. and United Steelworkers of 
America, Local 93220) (1964), 44D AL Re C20) bos edad 


see Howe Sound Company v. International Union of Mine, 


Mill and Smelter Workers (Canada), Local 663, [1962] 


S.C. R..! 318, at! p. 880° Cobater) 


New Brunswick: Local 443 of the Bakery and Confectionary 


Workers' International Union of America v. Atlantic 
Sugar Refineries Lid, -€1960):,.25-D-b-ke Cea). 308 
(N.B. App. Div.); Re Atlantic Sugar Refineries Ltd., 
and Bakery and Confectionary Workers International 
Union of America, Locals 443, (1960) 5 2790. l. ne aeoaD 


310) (CONTE Apia eD invaa)s. 


Newfoundland: Daley et al. v. Royle Excavating Cole ltd, 
et al. C1961), 28 DilR, (od) Side) \Bakeryverand Cone 


fectionary Workers' International Union of America, 


Sa nia ban ea ko eee | 


Local 381 v. Mammy's Ltd. et al. (1965), 54 D.L.R. 


Nova Scotia: Re Canadian Gypsum Co. Ltd. and Nova Scotia 
Quarryworkers Union Local 294 (1959), 20 D.L.R. (2a) 


319° «CNS 2S 7 Ce ean ‘panicle 


Re Pacific Western Airlines Ltd. and Pacific Western 


Airlines Bitots!) Assoctations (1959) 22 0. ten weed) 


500; Shipping Federation of British Columbia, and 
International Longshoremen's and Warehousemen's 


Union, local 501 (1960); 60 CLLC para. 1552770 te 


Shipping Federation of British Columbia, and Inter- 


national Longshoremen's and Warehousemen's Union, 


(UOGbiy eel oD Loko 2a) ytsds Re (Canadian (Aimabine 


Pilots Association, and Pacific Western Airlines 


Ltd .ji.dxlipante (BrayJet al. (1963) .040 Dal.Rn (2d) 


il, 2a 
21s 54 Dts Re Odd. Ca OPK Ont -C A.D 
SOR im Re One Chemical and Atomic Workers' International 


er 


Union, Local 9-14, and Polymer Corporation Ltd. 


(1966). (55 Del RY -G2d)198. 


to 
ice) 


in Re Hudson Bay Mining and Smelting Co. Ltd. and [oa tia 


Filion Base Metal Workers' Federal Union No. 172 
(1966), 60 D.L.R. (2d) 312. Upon appeal, the 
Court of Appeal for Manitoba did not explicitly 
state its agreement with the judge below on the 
point Acbut "approved his ‘conclusion “that the 

app hicant inbght .invoke \the rules of.court.-for 
thie purpose: 4.41967), 21D. LAR? C2d)' e499) (Man. 
C.A.). Upon further appeal to the Supreme Court 
of Canada, the point was not mentioned: (1967), 


S6RD us Cd ee len Go O..Ce) F 


2a, Pa wit wee eae 700) Ont. wo.A. 


256 breed ie RSP. 211+ 66 CLLO 333 


PlS64 Sec. Db: 640s) Cicero 


Regarding The Alberta Labour Act: Re Ewaschuk, Western 


Plywood (Alberta) Ltd. v. International Woodworkers 


Lée@al .15207 °C 1964) 844 (Deb  C2a)) 700 


of America, 


(Alta. 


Regarding the Labour Relations Act (British Columbia): 


Howe Sound Company v. International Union of Mine, 


ecalVe6s. (1961), 


Mill _ and Smelter Workers (Canada), L 


29 D.LR. Cod) 76 (BIC OGRA, Mate 'd laos) soe Cen agian 


Regarding the Labour Relations Act (New Brunswick): 


Re Atlantic Sugar Refineries Ltd, and Bakery and 
Confectionary Workers’ International Union of America, 


Local 443, 41960), 27 Dito Rs Cod) e311 OmGN eB le he pe Dine 


Regarding the Canada Act: Re Oil, Chemical and Atomic 


Workers" International Union, Local 9-14, and Polymer 


Corporation. Lids G1. 866), (a5) ip’, 1 4h) 
H, C.); Re Hudson Bay Mining and Snel ting Co." Ltd, 


62a), pO8s (Ont. 


and Flin Flon Base Metal Workers’ Federal Union, 
“Spt lad taal pL ee plat oe yea Wiad 5 Sal ip DP me Ri Oe ER dan * fet: ae 
(point not mentioned on further appeals to Court 
of Appeal “for Manitoba, 61 DOL.H. Cad) “429 
Vo supreme Court of Canada, 66 D.D.R,°C2da) 1); 
Regina v. O'Connell et al.; ex parte Cumberland 
Radiway eco. “Sroery, 64 DIESR. Cad) o7 CN.S.), 


ged GlLeeor. ov Uel.n, Cad) Lao UN. oe App, Live) 


sub nom, Regina v. Board of Arbitration; ex parte 


Cumberland Railway Co, 


28, Nigga osc ust 8 


29, G00 Lah, (20), 912 (Man, 9.58.) winuRerina av.) Board 
of Arbitration; ex parte Cumberland Railway Co., 
Ops, cit. footnote 27, alter denying that an award 
of arbitrators subject to the Canada Act might 
be reviewed on certiorari, the Nova Scotia Appeal 
Division reviewed the award but did not discuss 


the alternative procedure invoked by the appellant. 


20). Manitoba Queen's Bench Rules 536 and 537 (virtually 
identical to Rules G11 and, 612 of the Supreme Court 
of Ontario Rules of Procedure) were invoked. These 
rules read as follows: 

536. Where the rights of any person depend on the 

construction of, any statute niby —law, deed.) wills wor 

other instrument, he may apply by way of originating 
notice, on notice to jall sparties.conceuned ys to nave 
his rights declared and determined. 

537. (1) Where theerights of the parties depend: 
Ca) On the cons tlulet ono La liveare Ont tracert 
or agreement and there are no material 
facts in dispute; or 
(b) on undisputed facts and the proper 
inference from such facts, 

such rights may be determined on originating notice. 

(2) A contract or agreement may be construed before 


there has been a breach thereof. 


In Re Oil Chemical & Atomic Workers International Union, 
Local 9-14 and Polymer Corporation Utd. §(1966)) 55 
DUR. 2d) 198. (Ont, Ho Ce) ee the cour tedente di sthat 
Ontario Rules 611 and 612) ‘could be invoked to secure 
a declaration that arbitrators Subject to the Canada 
Act had power to order production of documents and to 


issue subpoenas. 


Srl 61 Del Fs. 2d )4 4 29s 2 tp. » a3 6 (Mane v Cn Avi) 


2% Somos he Codec? ee.) yo art ad 1966). 5% DL. bony Led) 


Ah 7 el Cen Pi) 


Noe The relevant sections of the Arbitration Acts are set out 


in,footnote 18,, above. 


3A. section 73015) (17) 


35. under rules of court similar to Manitoba Queen's Bench 
Rule 539 and Rule 613 of the Supreme Court of 


Ontario Rules of Procedure. 


shee Re Civic Employees' Union No. 43 and Municipality of 


Metropolitan Toronto (1962), 34 D.L.R. (2d) 711 


LOnts C.iAs) 


a ine See footnote 18, above. 
BB. section 73(17) Ce) (Ci) 
39. see Regina v. Weiler et _al.; ex parte Hoar Transport Co. 


Litre 0.67) nee Dele Rok 2d), 200, (Ont, H.C.), rev ad 
G19.68), 679 Dink Fp, Cod), 484 €Ont. C.A.); Regina v. 
Weiler et _al.; ex parte Union Carbide Canada Ltd. 


Loewe "G0 wine ped t7) (Ont, CA). 


40, Breath aod) ede COnL, C2 A.) 


"he Pawel hee cod) 400 (Ont, H.C.) 


43. 


44, 


435. 


46, 


48, 


49 


aOe 


aye 
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SHSS} Wise Bed! 
363 Us 974 
Summers, Judicial Review of Labor Arbi ad C1952) 9 ae 


[19 


29 


[19 


65 


iS 


UNIV, OF BURVADOT Lo eRe 


Dt Re! AG2.4 e082 AE a Anipee Dane) 


ie) 
Q 
ee) 
ie) 
H 
00 


62 | 


DJ bok. °C20q) 7oRCET CAC EAry 


Go| SC Rw shO gy) ate Day oes 


DLR. Cod) 417 (Ont, 1Ce®) 


Willey Ta! 


Atlantic Sugar and Union Carbide may be contrasted with 


Sandwich, Windsor and Amhurstberg Ry. 


ialame: reertyiblie te, atnee Jeare ; 


etal. -C1960)%. 26..Di..1K.B 82a) 70 4 COnt eae ALOR where 


the judge of first instance and the Court of Appeal 
for Ontario were Unand mous ys"od the oman One ticle eam 
the absence. of cContnary. i. nda catvon an ethers col lective 
agreement, compulsory retirement ‘of employees at a 
given age is a function of management. While the 


attack on the award was put and decided verbally on 


53. 


54. 


55. 


aiOns 


Ouse 


58. 


ae) = 


60. 


Op ME 


- 
Gi2ir 


other grounds, the courts in effect determined that 
the disputed matter was not arbitrable. From the 
point of view expressed in Atlantic Sugar, the courts 
really decided issues identical to those before the 
arbitrators. From the point of view expressed in 
Union Carbide, the arbitrators’ determination of 


arbitrability should have been conclusive. 


Section 73.05) tb), (17) Ce) Cd) 


Gay Gbhite s110> }GB.AC:.) 


Ae Cody eT er CONt. Ct es) 


65 mbuls. R29 a6 2d)-.641.4(8..6;C.) 


Pompe Code ay (Ont. oCoA) 


Prepared for the Task Force on Labour Relations, is ea eeu 


38B (Part 2), pages,33-36;. 45-46. 


Beep teed) 6337 Ch. GC) aaatt (da (1966), 57 DD, TR Ged) 


A 7 ee eG oA) 


47 W.W.R. 544° (Alta, ) 


including CARROTHERS, LABOUR ARBITRATION IN CANADA (1961), 


and the Labour Arbitration Cases. 


op, cit., footnote 58, pages 51-53 


63. G Delis, Sod) haar Ghncen) 

64. 67 D.L.R. C30) "135" (NSS Papp e Dave) 

65, [1955 | S.C. Ro seuatin. 0-7 

66. AD. Le Re A Sd) OS) Bee 

ae 97° Dalatk.. Wold a aeaetan:, ) 

68, When review of arbitration subject to The Labour Relations 


Act (Ontario) is sought, it may be possible, despite 
the statutory exclusion of the Arbitrations Act, for 
the applicant to use Rules 611-612 of the Supreme 
Court of Ontario Rules of Practice to invoke the 
court's inherent jurisdiction. invthis event ypre— 
sumably the scope of review would be the same as 
arbitrations falling into the first class. If The 
Rights of Labour Act, R.S.O. 1960, c. 354, section 
3(2) does not bar certiorari applications to quash 
arbitration awards, it should not bar this procedure 


either. 


69. The doctrine has been outlined in the following cases 
which are cited repeatedly by Canadian courts on 
review of labour arbitrations: Attorney-General 
for Manitoba v. Kelly, [Wo22 |e ACC eb 8iyumt pages 
PAD 


, 276, 281, 283 (J.C.); Government of Kelantan v. 


Duff Development Company Limited, [1923] A.C. 395, 


at p. 409 (Viscount Cave), 418 (Lord Parmoor); F. R. 


Absalom, Limited v. Great Western (london) Garden 


Village Society, Limited, [1933] A.C. 592, at p. 610 
(Lord Russell of Killowen), 616 (Lord Wright); Faubert 
and Watts v. Temagami Mining Co. Ltd., [1960] S.C.R. 


J5°, Pave p. '2418 


For examples of application of this doctrine to labour 
arbitrations subject to the various labour relations 


statutes, see the following: 


Alberta: Re Ewaschuk, Western Plywood (Alberta) Ltd. 


v. International Woodworkers of America, Local 


Lome G4) naa LR C20) 70.0. 


British Columbia: Re Woods; W, H. Malkin Co. Ltd. v 


Retail, Wholesale & Department Store Union, Local 
§80°O.959) Ar20 Dab.R.« (2d) 776; Re the Bay Company 
(BC. ) and Local 170 of the Pipefitting Industry 
(1960), 24 D.U.R. (2a) 582; Re Columbia Meat 
Packing Co. Ltd. and Amalgamated Meat Cutters 
and Butcher Workmen of North America, Local 212 


C16L),) S10. LR. K2d) 102) A.B.C. Sheet Metal 


& Plumbing Ltd. v. United Association of 


Journeymen and Apprentices of the Plumbing and 


Pipefitting Industry of the United States and 


Canada, Local 170 (1961), 31 D.L.R. (2d) 147 


(B.C.C.A.); Re Peterson Electrical Construction 
Co. Ltd. and International Brotherhood of 
Electrical Workers Locals 213 and 230 (1962), 
32 D.b/R. 8592s Duthie wv. Pirnie Memoraad 
Hospital Society (1964), 43° D.L.R. (2a) 477 
(B.C.C.A.); Re International Union of Operating 
Engineers, Local 115 v. Ben Ginter Comstruchion 


Con btads €1966):3 466 CLEC pele. 


" Inter- 


Newfoundland: Bakery and Confectionary Workers 
national Union of America, Local 381 v. Mammy's 


Lids tet ta bee Cu96 5/4454 aD 4b. Ae Cod ee oon 


Nowa iGo teas Re Canadian Gypsum Co, Ltd. and Nova Scotia 
Quarryworkers' Union, local 294 (1959), 20 Drlcn 


€2a) 3179 (N2S.S.C. sen bane) 


Canada: Shipping Federation of British Columbia, and 


International Longshoremen's and Warehousemen's 
Undon, Local 50" (l9¢G0)), 60, CLEC nara, els aa 7 
(B.C.): Re Shipping Federation of British 
Columbia, and International Longshoremen's and 


L 


Warehousemen's Union, Locals 501 etc, (1962), 


33° Di. DOR, (2d). 157 CBC). ering in elomron 
et_al.; ex parte International Brotherhood of 


Teamsters €1963), 40 D.U.R. (2d) 1060) Qian). 


TOs These reasons are stated explicitly or implicitly in 
NModgphinson Ve Semile (sot), ci Wadwt.k. "OO". ot Dp. 


68, 69 (quoted by the Court of Appeal for Ontario in 


Regina v. Barber et al.; ex parte Warehousemen and 


Miscellaneous Drivers! Union, Local 419 (1968), 68 
CLLC para. 14,098); Attorney-General for Manitoba v. 
Relivewe loz) pA Cap275, at p. 276. (8.C.). Government, 
of Kelantan v. Duff Development Company Limited, 
POcs) APC 205, cat ps 422) (lord Trevethin): Fulk, 


Absalom, Limited v. Great Western (London) Garden 


Virlape soctety “himited, | 19901 A.C S92. =at p, 508. 


Vale Alberta, section 73(5): "...all differences between the 
parties...bound by the collective agreement...concerning 
its interpretation, application, operation or any alleged 
violation, “including any question as to whether the 


” 


differences are arbitrable... 


Bratashnecolumbaa, section 2201)  "...all differences 
between the persons bound by the agreement concerning 
LLTe etter prevation, application; operavion, or any 
alleged violation thereof, including any question as 


” 


to whether any matter is arbitrable... 


Manitoba, section 19(1): "...a1l differences between the 


porties concerning its meaning, application or violation... 
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New Brunswick, section 18(1):  “.. all ditterences (between 
the. parties. ..pound by the agreement...concerning its 


" 


meanine or violation... 


Newfoundland, section 19(1): "...all differences between 
the parties...bound by the agreement...where those 
differences arise out of the interpretation, applica- 
tion, administration or alleged violation of the 
agreement and including any question as to whether 


Y 


Alia bemelis wat Dmatacolonucrs 


Nova Scotia, section, 191): 4 )....a1) differences between 
the parties...bound by the agreement...concerning its 


" 


iyazraliaes Gar VWaleylemest@mls 5 c 


Ontario,, section 3401)... ...all ditterences Detwecmeuie 
parties, arising from the interpretation, application, 
administration, or alleged violation of the agreement, 


including any question as to whether a matter is arbi- 


DICE NM OMbe SiG” 


W 


Quebec, section 88: ~«.every grievance shall be sub-— 


! 


MeL peda tiGue at bot i clat i@) te rene 


Prince Edward Island, section 23(1): "...all differences 
between the parties...bound by the agreement...concern- 


bY 


ing its meaning or violation... 


Were 


ae 


varie 


(eve 


Canada, section 19(1): "...all differences between the 
parties...bound by the agreement...concerning its 


meaning and violation." 


Alberta, section 73(6); Manitoba, section 19(2); New- 
foundiand ~sectionn19(2)7*% sOntaric, section 3442), 
See also Quebec, section 88 which simply orders 
arbitration if the parties have not provided for 


it in the collective agreement, 


Canada, section .19(2): British Columbia, section 22(2) 


New Brunswick, section 18(2); Nova Scotia, section 


19€2): Prince Edward Island, section 23(2). 


See F, R. Absalom, Limited v. Great Western (London) 


Garden Village Societ Limited, [1933] A.C. 593, 


atop. 608 (Lord Russel), p., 616 CLord Wright) . 


4 


op. cit. footnote 58, page 23-24 
200A LR.” (2d) 514 (New? ) 


S20 baitweled) oC. at peeGl—-L62, aff'd (1968) unrepdrted 


(Ont. 6.4.) Crevroducetsss Appendix B to this, Report) 


oat Viulepotd Aas atop. eto oS (Ont, C.A.). Of course 
Ontario courts can afford to take a less formalistic 
view without any sacrifice: upon review bY “cert lorari, 


the Court of Appeal for Ontario in Barber held that 


i9) « 


idl c 


)3) - 


84, 


85. 


(eilS) A 


ish i 6 


88. 


the court may review all determinations of "law" by 
the arbitrator, even within the scope of issues 
specifically referred to him, plbila,witltsbeudue 


CuUSsS ede elie moremde Galea benzo we 


60. CULC para 6b. 2 CRG au 


SPD De ed), oh eben.) 


31 Dede” O20 92 16.4 1GB IC) 


S50 Di ive eS de ears abs Cams 


Ag Dol. Roe Clq) oo Ont. 1. Oe) 


65) CliG oun sGBe Cry) 


66 CL LUCeG lise eCBe Cee) 


54 Dai wR, €C2d) 90 “Newsf.) 


see HART & SACKS, THE LEGAL PROCESS: BASIC PROBLEMS 
IN THE MAKING AND APPLICATION OF LAW (1958), pages 


374-383. 


2 De Lethe C2 qq). 7oOOp VCO Oe Awe) 


MeRuer,. C.G.83C. dn Re Canadian Westinghouse Co. Ltd. 


and United Electrical, Radio & Machine Workers of 


America, Local) (504 (1961), 30 D. LR. (24) 696: and 


Jessu J. in Regina v. Bigelow et al.: ex parte 
Pp, segina vV. Pigelow et al.; ex parte 
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Betton (igo). 50 UO. LR.7 20)" 38 


90, 68 CLLC para. 14,098 (Ont. C.A.) 

91. gO DuLene “eds O73 <Ont. CAs’) 

92. GAO ke Cd ara rt. (Ont Caan) 

a3. 68 CLLC para. 14,098 (Ont. C.A.) 

94. Lope eed) “S80 tOnt sera) 

95. ieee loa Os heeaay CHOC.uy) 

96, bie GULG apare, a4, O28 

97. ieee | 5.6, R asks 

98. Basel. Cad) 2. (S2C. Cc.) 

99. eueoelek. €2d) 312, rev'd 6roltsLeRe (2a) 429 (Mane OC. 2) 


sub nom. Re Hudson Bay Mining & Smelting Co. Ltd. 


t 


and Flin Flon Base Metal Workers" Federal Union No, 


72 eC sal 


HOO. Poe he he) Code SOUT hESC. 
Wem ee A209) Win, fi ON wo. 600 AB sC.) 
1 34D. Geb. «62d. onbwaGOnt. bGok) 


OSs ZOSDRLIRGCSDGH1 BSAC BCs) 
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104. AG WoW.is (ON wSk? SaGisge GE ae 


105. 65 CULG, 200° Ch. Cl) 


106: 68 CLEC: para. 14,098 (Ont, (C.AL) 


Oy. section 34¢7) Ce) 


108. 4° °W IWR. OCS Fa 5 oa CeCe 


109, 55  DeLPRs Gad) S6COme . THC.) 


TAO. 62D. Lem: “td e485. Cb. C2) 
es 20 0DebeR. €2d) "Sie Chas 8.6.7 %en banc? 
PL. unreported to date. The reasons for judgment of the 


Court of Appeal for Ontario are reproduced in Appendix 


B to this Report. 


cies 62-DJLIR, Cad) 342 1COnta Gram 
iba 60 CLLC para. 15, 277 
115. 26 DiLyR. (2d) 609, aff'd 1962), 28 Dee Ged) si ers ae 


aff'd [1962] S.C.R. 638 sub nom. lmblesu et ola 


Laskin et vale, 


i 62 D.L.R, (2d) 156 CHC, J.9, att 'd Ci96e)) unreported 


(Ont. C.A.), reproduced in Appendix B. 


cM ees Section 39(3) reads: A collective agreement shall not be 


aAOie 
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terminated by the parties before it ceases to 


operate in accordance with its provisions or this 


Act without the consent of the Board on the joint 


application of the parties. 


BeecuLCeoy) (Ont) WAC. batt do 6S) GLLC 6014 ~Omt, 


R.S.O. 1960, c. 181 Cas amended) 


Cpa? 


Re Polymer Corporation, and Oil, Chemical and Atomic 


Workers sonton. vocal Lo-la \lUOl), Op, Clits, 


— eee 


HO OF Gin Ont CmmLsor. 


Ome toe oe Lia LOR te ol. Ge) 
Goa. aa 2 lO tt CA) 


Court of Canada. 
oe eet. ae) ee Coe er OOO U 
Cordini ed oes at pe d00— 30.0 
50 D.U.R, (2d) 84 (Sask, ) 
DA Lee Ud) wot CL) 
proé2) Que. Q.n. s8l, afr'd [1964 ]°S.C OR. 45 


AG Rta teeta Ones CALS sections 141°f.f. 


, rev od C1967 2 Dette. Hy 


» appeal pending in the Supreme 


61 Stat. 154, Public Law 101, 80th Congress, 1st Sess. 


section 201(b) 


= L022 = 


1e0r. section 203(d) 
ih a section 301(a) 
Hoes United Steelworkers of America v. American Manufacturing 


Co, (1960), 363 U.S. 564; United Steelworkers of 
America v. Warrior & Gulf Navigation Co. (1960), 
363 U.S. 574; United Steelworkers of America v. 


Enterprise Wheel & Car Corp, (1960), 363 U.S. 593, 


L337 Cox, Current Problems in the Law of Grievance Arbitration 


(1958), 30 ROCKY MT. LAW REV. 247... 2 Os col. glo bed 


in American Manufacturing Co,, 363 U.S. UGA. at pe 
568; Cox, Reflections Upon Labour Arbitration (1959), 


Te ee Vie Leer | BIG Vig 1482, at pages 1498-1499, 1508-1509 
quoted and cited in Warrior & Gulf Co., 363 U.S. 574, 


at pages 579-580. 


LS Shulman, Reason, Contract and Law in Labour Relations 
(1955), 68 HARV. L. REV. 999 at pages 1004-1005, 
1016, quoted and cited in Warrior, 6 Gala CG. aoe 


U.S. 574, at pages 578-579, 580, D8. 


1) SYS) United Steelworkers of America v. Warrior & Gulf Navigation 
aa ee ees workers of America v. Varriors&) Gu g 


Co. (L960), 368 WS. Ia 7a ate. 578-579, 580-581 
E30. Loi Gy weatin aero. 


1e7 Ibias cat ipews7s 


Ste 


We 


140, 


141. 


142. 
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ipiai slate pe seit 582 


United Steelworkers of America v. Enterprise Wheel & 


CarecCorn, GivG0), 360 Use. do, "at Ue oor 
section 34 
MUGSsire.c,h. 3, See pages 21-22, above. 


The suggested procedure is similar to that authorized in 
the Supreme Court of Ontario when a litigant objects 
to the result of a party-and-party taxation. See 
Supreme Court of Ontario Rules of Practice, Rules 
688-689. It is also similar to procedure recommended 
for voluntary inclusion in collective agreements in 
the United States by Jones, Arbitration and the 
Dilemma of Possible Error €1960),. 11 JUAB.. ARB. JO, 
ace fan bw. el 26. 

The survey conducted by Professors Jones and Smith 
revealed that few parties to collective agreements 
in the U.S.e. ‘had established “any “internal review 
procedure, However, they reported that the agree- 
ments between Allis-Chalmers Manufacturing Company 
and its various UAW locals contain detailed provisions 
for the impartial referee to reconsider his decision 
upon request of either party. The collective agree- 


ments between locals of the Pressmen's Union and 
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employers provide for an appeal from arbitrators to 
an International Board of Arbitration, composed of 
three members of the Board of Directors OL the Presse 
men's Union, three members of the Special Standing 
Committee of the American Newspaper Publishers 
Association, and a seventh neutral member chosen 

from a pre-selected panel of impartial arbitrators, 
Jones and Smith, Management and Labor Appraisals 

and Criticisms of the Arbitration,Process: wah Report 
with Comments (1964), 62 MICH. L. REV, Liloy at pages 


1124-1125, 


Las" Metropolitan Railway Co, v. Wright (1886), 11 App. Cas. 
152 CH .U.); Canadian National Railways v, Muller, 


[Tosa] pia n+ —-7 68 (S.C.C.); McConnell v, McLean, 


Pioe7 See ak. aa 


144, Powell _v. Streathem Manor Nursin Home, [1935] Ag. 250: 
a a tem anor Nursing Home 


Watt or Thomas v. Thomas, [1947] A.C. 484; Radcliffe 


et al. Vv, beunie ef als, |0esg se ce ne 7G 


a Sx The Directors etc. of the Metropolitan Ry. Co. v. Jackson 


C1887) ) 3 App. Cas: 193 CHeno> 


146. The recommendation here parallels the argument of George 
Taylor that determination of grievances arising under 


contract clauses which do not manifest the parties' 
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agreement or clear intention "inherently requires the 
exercise "or “an industrial relations JUCeMeT tno tes n= 
consistent with the terms of the agreement". Taylor, 
Further Remarks on Grievance Arbitration (1949), 4 
ARB, JO. 92, at p. 96. Bee also the statement by the 
United States Supreme Court concerning the limit of 


arbitrators ‘ 


interpretive power in United Steelworkers 
of America v. Enterprise Wheel & Car Corp. (1960), 363 


Wie, SOG eat? p. B97" set out at page 58 above. 
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APPENDIX "A" 


Provisions in labour relations statutes directing inclusion 

in collective agreements of contract dispute settlement 

machinery, and provisions prohibiting strikes and lockouts 

during term of the collective agreement. 

* * * * 
THE ALBERTA LABOUR ACT 
Section; 73. 1d,... 

(5) Every collective agreement entered into after 
this subsection comes into force shall contain a 
provision for final settlement by arbitration on 
such other method as may be agreed upon by the 
parties of all differences between the parties or 
persons bound by the collective agreement or on 
whose behalf it was entered into concerning its 
interpretation, application, operation or any 
alleged violation thereof including any question 


as to whether the differences are arbitrable with- 


out stoppage of work or refusal to perform work, 


(6) Where a collective agreement, whether entered 
into before or after this subsection comes into 
force, does not contain a provision as required 
in subsection (5) it shall be deemed to contain 
the following provisions: 
Ca) If any differences concerning the 
interpretation, application, operation, or 


any alleged violation of this agreement arise 


- 107 - 


or any question as to whether any difference is 
arbitrable arises between the parties or persons 
bound by the collective agreement or on whose 

behalf it was entered into, the representatives 
of the employer and of the union shall meet and 


endeavour to resolve the difference, 


(b) If the parties are unable to resolve the 
difference either of the parties may 
(i) after exhausting the procedure set 
out in the preceding paragraph.) oz 
(ii) where either party fails to follow the 
procedure set out in the preceding paragraph 
to its conclusion, 
notify the other party in writing of tts desire 
to submit the difference to arbitration and the 
notice shall contain a statement of the difference 
And the name of ‘the first party's "appointee (tol an 
arbitration board, The recipient of the notice 
shall within five days, exclusive of Saturdays 
and Sundays and other holldays? *intormtahe other 
party of the name of its” appointee tol the 
Buel) al wiPamipal onal lo\(eyaerel- The two appointees so 
selected shall within five ‘days %excl wen ve: of 
Saturdays and Sundays and other holidays, of the 
appointment of the second of them, appoint a third 


person who shall be the chairman. 


— UO 


If the recipient of the notice fails to appoint an 
arbitrator within the time limited, the appointment 
shall be made by the Board of Industrial Relations 
upon the request of either party where the Board 
decides the difference is arbitrable. If the two 
appointees fail to agree upon a chairman within the 
time limited, the appointment shall be made by the 
Minister of Labour upon the request of either party. 

The arbitration board shall hear and determine the 
difference and shall issue an award in writing and the 
decision is final and binding upon the parties and 
upon any employee affected by it. The award of a 
May OG t ye Sethe award son ebine farbaist ma taon lsoremarcl, Joule 
if there is ‘no majority the decision of ‘the chairman 
governs and shall be deemed to be the award of the 
board, 

Each party to the difference shall bear the expenses 
of its respective appointee to the grievance board 
and the two parties shall bear equally the expenses 
One Wome ticadrLeing 

The arbitration board by its decision shall not 
alter, amend or change the terms of this collective 


agreement, 


(7) Where the provision required or prescribed under 
this section provides for the appointment of a board 


of arbitration or other body, 


= Vy O.OG— 


(a) aif either party to the collective agreement 
within five days, exclusive of Saturdays and 
Sundays and other holidays, of the written notice 
from the other party of the appointment of his 
member or members fails or neglects to appoint 

a member or members, the Board may upon the 
request of the other party, where the Board 
decides the difference is arbitrable, appoint 

a person or persons Lt colusitders fire lor sue 
purpose, and such person or persons iS or are 


deemed to be appointed by that party, 


(b) if the appointed members within five days, 
exclusive of Saturdays and Sundays and other 
holidays), ‘irom the date ,f the, appointment sof 
the last appointed member, fail to agree upon a 
person to act as chairman, the Minister shall 
appoint a chairman upon the request of either 


iene ww enalel 


(c) if either member of the arbitration board, 
or the chairman thereof, refuses to act, or is 
incapable of acting, or dies, a new member or 
chairman may be appointed in the same manner as 
provided for the appointment of the member or 


chairman, 


except that with the consent of both parties, the time 


= LO) = 


within which any of the appointments shall be made may 


be extended for such time as is agreed to by the parties. 


(8) Unless otherwise provided’in a collective agreement, 
(a) “any person is eligible to be appointed to a 
position, other than as chairman on an arbitration 


board, but 


(b) mo person shall be appointed as an arbitrator 
who is directly affected by the matter before the 
arbitration board or who has been involved in an 


attempt to negotiate or settle such matter, 


(9) Where a difference has been submitted to arbitration 
under this section and one of the parties to the arbitra- 
tiomscotplains to the Board »that (the arbitrator or. the 
arouatration board, as. the, case may,be, has ,failed to 
render an award within a reasonable time, the Board may, 
after consulting the parties and the arbitrator or the 
avbitration board, issue, whatever order it) considers 
necessary in, the circumstances to ensure that an award 
will be rendered in the matter without further undue 


delay. 


(10) The arbitrator or the chairman of the arbitration 
board, as the case may be, has power 
(a) to summon and enforce the attendance of 


witnesses and to compel them to give evidence in 


= Le 


the same manner as a court of record in civil 
cases, and do all other things which during the 
proceedings the arbitrator or arbitration board 


may require, 


(b) to administer oaths and take affirmations of 


witnesses, 


Cc) to enter any premises where work is being done 
or has been done by the employees or in which the 
employer carries on business or where anything is 
taking place or has taken place concerning any of 
the difttereénctes submitted”’to™him or@it, “and! inepect 
and view any work, material, machinery, appliance 

or article therein, and interrogate any person under 
oath in the presence of the parties or their 
representatives respecting *any Such "thing or sany 


of such differences, 


Cd) to authorize any person to do any thing that 
the arbitrator or %arbitratione@board may ldo eunder 
clause (c) and to report to the arbitrator or the 


arbitration board thereon, and 


Ce) to correct in any award any clerical mistake, 


error or omission, 


(11) The award of an arbitrator or of an arbi tration 


la@xemeowh ake}  jojatsauolal alex 


(a) upon the parties, 


1) in the case of a collective agreement between a 
bargaining agent and an employers" organization, 
upon the employers covered by the agreement who 


are affected by the awards, and 


(c) upon the employees covered by the agreement 
who are affected by the award, and those parties, 
employers, bargaining agents, and employees shall 
do or abstain from doing any thing required of 


them by the award. 


(12) An arbitration board by its award shall not alter, 
amend or change the terms of a collective agreement, and 
shall forthwith upon making the award, file a copy 


thereof with the board. 


(13) Where a party, employer, bargaining agent or 
employee has failed to comply with any of the terms 

of the award: of, an, arbitrator or, arbitration board a 
party, employer, bargaining agent or employee affected 
by the award may apply to the Court, at any. time after 
the expiration of fourteen days from the date of service 
of the award of the arbitrator or arbitration board upon 
the parties affected by it or the date provided in the 
award for compliance, whichever is later, by way of a 


notice of motion upon seven clear days’ notice to all 


parties affected by the award for either an order 
confirming the award and declaring that it be entered 
as 2 Jude nentwot Mihem Court om fon van order Seb cinoma me 


award aside, 


(14) Where it appears upon an application being made 
for an order confirming the award that the application 
is unopposed the judge hearing the application shall 
confirm the award and declare that it be entered as 


a judgment of the Court, 


(15) Where an application for an order confirming the 
award is opposed, or where an application is made to 
have the award set aside, the judge may set the award 
aside where 
Ca) an arbitrator has —misiconducted shamsel® Jor 
the proceedings, or the arbitration or award has 


been improperly procured, or 


(bp) “thesjudgé is of ‘the opinionsthat a question 
was not arbitrable, “but the arbitrator, arbitra 
tion board, or Board, decided the question was 
arbitrable and an award was made determining 


such question, or 


(Cc) an arbitration board has made an error “in 
law appearing on the face of the award regardless 
of whether the question of law was submitted to 
be determined by the arbitrator or arbitration 


board, 


(16) 
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Where an award is confirmed and entered as a 


judgment of the Court it is enforceable as such, 


7) 


Where: 
Ca) an arbitrator has misconducted himself or 


the proceedings, the Court may remove him; 


(b) an arbitrator has misconducted himself 
or the proceedings, or an arbitration or award 
has been improperly procured, the Court may set 


the award aside; 


Cc) an arbitrator or an arbitration board or 
the Board has decided that a question is 
arbitrable and an award was made by an 
arbitrator or arbitration board determining 
such question, the Court may set the award 
aside if in the opinion of the Court the 


question was not arbitrable; 


Ca) San arbitrator or ‘arbitration board ‘or the 
Board has decided that a question is not 
arbitrable, the Court may if in its opinion the 
question was arbitrable order the question to be 


tried by an arbitrator or arbitration board; 


(e) an arbitrator or arbitration board so 
desires and where so directed by the Court he 


Oren te sihtael 1S "stave 
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ne, any question of law arising in the & 


course of the arbitration, or 
Ka) an award or any part of an award 


inthe form of a special case for the decision of 


ein (Cxonsbens « 


(18) The Arbitration Act does not apply to arbitrations 


under collective agreements. 
Section 9401)... 
(4) Notwithstanding anything contained in subsection 


(a) no trade union, no officer or representative 
of a trade union and no person acting or repre- 
senting himself to be acting on behalf of 2 trade 


union shall authorize or call a strike, and 
(bp) no employee shall go on strike, 


until a vote has taken place under the supervision of the 
Board in the manner provided for in section 69 and a 
majority of the employees entitled to vote have voted 


in favour of the strike. 


(5) Where the majority of employees have voted in 


favour of a strike, no employee shallj¢o,on sirike @ 
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until the employer has been given written notice by the 
bargaining agent that the employees are going on strike 
and not less than two working days have elapsed from the 


time such notice was given, 


(6) Notwithstanding subsection (1), no employer shall 
cause a lock-out until the bargaining agent has been 
given written notice by the employer chat the employees 
will be locked out and not less than two working days 


have elapsed from the time such notice was given. 


LABOUR RELATIONS ACT (BRITISH COLUMBIA) 
Section 22(1) Every collective agreement shall contain a 
provision 


Ca) soverning the dismissal or suspension of an 


employee bound by the agreement; and 


(b) for final and conclusive settlement without 
stoppage of work, by arbitration or such other 
method as may be agreed to by the parties, of all 
differences between the persons bound by the agree- 
ment concerning its interpretation, application, 
operation, or any alleged violation thereof, 
including any question as to whether any matter 

is arbitrable. 


(2) Where a collective agreement, whether entered into 


a) 


before or after the commencement of! this Act, cece anor 
Gomiuc numa provision as required by (Rina) SEeiwestouny, wiale: 
Minister shall by order prescribe a provision for such 
purpose, anda provision so prescribed shall be deemed 
to be a term of the collective agreement and binding 


on all persons bound by the agreement. 


(3) Where the provision required or prescribed under 

this section provides for the appointment of a board 

of arbitration or other body, 
(a) if either party to the collective agreement 
within five days of the written notice from the 
other party of the appointment of his member or 
members fails or neglects to appoint a member or 
members, the Labour Relations Board may, 20 2n 
its opinion (the question is arbitrable, appoint 
a person or persons it deems igaban atone  (Siiblteue’ 
purpose, and such person or persons Le Orga ine 


deemed to be appointed by the said party; aid 


(bo) if the appointed members, within five days 
from the date of the appointment of the last 
appointed member, fail to agree upon a person 
to act as Chairman, and any one of the members 
has been appointed under clause Ca). tie 


Minister may appoint a Chairman. 


(4) Notwithstanding the provision required or prescribed 


under this section, 


re HE itshs <= 


(ape ito at any? time prior’ to The appointment of 
a board of arbitration or other body, either party 
to the collective agreement requests the Registrar 
in writing to appoint an officer of the Department 
of Labour to confer with the parties to assist them 
to settle the difference, and where the request is 
accompanied by a statement of the difference to he 
settled, the Registrar may 
Ci) appoint an officer to confer with the 
DariLes.;. OF 


(ii) refer the difference to the Board; 


Cb) where an officer is appointed under clause 
(a), the officer shall, after conferring with 
the parties, make a report to the Registrar, which 


report may be referred to, tie, board; 


(a) where the difference is referred to the 
Boarh unters clauses (Ca) ,,or,the,report of the 
officer is referred to the Board under clause (b), 
the Board may, if in its opinion the difference 
ts° anbbtirable,; 

(i) refer the difference back to the 

DEE INES GONG 

(ii) inquire into the difference and, after 


such inquiry as the Board considers adequate, 


=, ALS) re 


make an order for final and conclusive 


settlement of the difference; 


(a) where the Board refers the difference to the 
parties under clause (ec), the parties shall follow 
the procedure in the provision required or pre- 
scribed under subsection C1) “orl 1G) was the case 
may be, for final and conclusive settlement of 


the ditt tf ememces 


(e) where the Board 
Ci) inquires into the difference under 
¢lause (e)5 or 
(4i) advises the parties that in its 
opinion the difference is not arbitrable, 
neither the Arbitration Act nor any other 
procedure for settlement of the difference 


shall apply; 


CE) the order. of the Boards tor final and con— 
clusive settlement of the difference is final 

and binding on the parties’ and al) aol ea se piemsionis 
bound by the collective agreement, and such parties 


and persons shall comply with the order; 


(g) PMP Warter service ot thew orden, and after 
the expiration of fourteen days from the date of 


the order or the date provided in the Guewkeue seer 


(5) 
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compliance, whichever is sthve 
trade-union, or other person 
the order, and the employer, 
person affected by the’ order 
the failure, the Board shall 


the Registrar of the Supreme 


later, the employer, 
fails to comply with 
trade-union, or, other 
notifies the Board of 
file LHftherotiice of 


Court a copy of the 


order, and thereupon the order is enforceable as 


a judgment or order of wiahin ACO UUe te ¢ 


Where under this section a board of arbi tration, 


the Board, or other body finds that an employee has 


been dismissed or suspended for other than proper cause, 


the board of arbitration, 


(6) 


by written agreemen 
of subsection (4), 


not apply during the term of 


the Board, or other body may 


(a). direct the employer to reinstate the employee 


and pay to the employee a sum equal to his wages 


lost by reason of his dismissal or suspension, or 


such lesser sum as in the opinion of the board of 


arbitration, the Board, or other body, as the 


case may be, is fair and Beas omcdlite sO 


(b) make such order as it considers fair and 


reasonable, having regard to tiewterms of  ahe 


collective agreement. 


Parties to a collective agreement may his, epee qwalsukes 


t specifically exclude the operation 
and in that event subsection (4) shall 


the collective agreement. 


Section 46(1) No employer bound by collective agreement, 
whether entered into before or after the commencement 
of the Act, shall, during the term of the collective 
agreement, lock out any employee bound by the collective 


agreement. 


(2) No employees bound by a collective agreement, 
whether entered into before or after the commencement 
of this Act, shall strike during the term of the 
collective agreement, and no person shall dec Vane som 


authorize a strike of such employees. 


THE LABOUR RELATIONS ACT (MANITOBA) 

Section 19(1) Every collective agreement entered into after 
the twenty-first day of April, 1948, Shall contalmaya 
provision for final settlement without stoppage of 
work, by arbitration or otherwise, of all differences 
between the parties to, or persons jonebelel lo, wile 
agreement or on whose behalf it was entered into, con- 


cerning its meaning, application, or VilOuluante a Olin. 


(2) Where a collective agreement, whether entered 
into before oreafter the ,coming into LorcewOL mule 
Revised Statutes, does not contain a provision as 


required under subsection (1), it shall be deemed to 


contain the following provision as subsections of a 
section, or as separate sections, of the agreement, 
or as may be required: 

Where a violation of this agreement is alleged, 
or a difference between the parties, to this agreement 
relating to the meaning or application of the agree-— 
ment (including a difference relating to whether or 
not a matter upon which arbitration has been sought 
comes within the scope of the agreement), arises, a 
party thereto, after exhausting any grievance procedure 
established by this agreement, may notify the other 
party in writing of its desire to submit the alleged 
violation or difference to arbitration; and the notice 
shall contain the name of the person appointed to the 
arbitration board by the party giving the not Cer. 

The party to whom notice is given shall, within 
five days of receiving the notice, name the person 
whom it appoints to the arbitration board and shall 
advise the party giving the notice of the name o healers 
appointee. 

No person who has a pecuniary interest ina 
matter before the arbitration board, or who is acting 
or has, within a period of one year prior to the date 
on which notice of desire to submit the matter to 
arbitration is given, acted as solicitor, counsel, or 


agent of any of the parties to the arbitration, is 
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eligible for appointment as a member of the arbitration 
board or shall act as a member of the arbitration board. 

The two appointees Enea py the parties to the 
agreement, within five days of the appointment of the 
second of them, shall appoint a third member of the 
arbitration board who shall be the chairman thereof. 

Where the party receiving the notice Teh ILSy Aero) 
appoint a member of the arbitration board, .or where 
the two appointees of the parties fail to agree on the 
appointment of a third member of the arbitration board, 
within the time specified, the Minister of Labour, upon 
the request of a party GOmu We Spesenen teen. appoint 
a member on behalf of the party failing vo make an 
appointment, or shall appoint the third member, as the 
case may be, and, where the case requires, shall 
appoint both. 

The arbitration board shall hear relevant evidence 
adduced relating to the alleged violation or difference, 
and argument thereon by ther parties sor by counsel on 
behalf of either or both of them, and shall make a 
decision thereon which shall be binding on the parties 
and upon any person on whose behalf the agreement was 
made. 

The decision of the majority of the members of an 
arbitration board shall be the decision of the arbitra- 


tion board; and if there is no majority decision, the 


decision of the chairman shalad be tire decision of the 


arbitration board. 


(2A) Where, in the opinion of the board, any part of 
the arbitration provisions in a collective bargaining 
agreement, including the method of appointment of the 
arbitrator or arbitration board, is inadequate, or the 
provisions set out in subsection (2) are unsuitable in 
any particular case, the board, on the application of 

BV ate Vy vO the collective agreement, may modify any 
such provision in such manner as not to conflict with 
subsection, €1); but, until so modified, the arbitration 
provisions in the collective agreement or in subsection 


(2), as the case may be, apply. 


G2) Every party, and every person bound by, the agreement, 
and every person on whose behalf the agreement was 
entered into, shall comply with the provision for ff anal 
settlement contained in the agreement and sunireibdl “ahwiil agai al 


Aye Sm Ontaens obligations under the agreement. 


(4) The Arbitration Act does not apply to an arbitra- 


tion under a collective agreement. 


Pie 22) beeen s an respect of 2 dispute that is subject 


to subsection (2), 
(a) no employer bound by, or who is a party to, a 


collective agreement, whether entered into before 


or after ‘the’ coming into force of the Revised 
Statutes, shall declare or cause a lockout with 
respect to an employee bound by the collective 
agreement or on whose behalf the collective 
agreement was entered into; and 

(bp) during the term of the collective agreement, 
no employee bound by a collective agreement or on 
whose behalf a collective agreement has been 
entered into, whether entered into betore or afiter 
the coming into force of the Revised Statutes, shall 
go on strike; and no bargaining agent that is a 
party to the agreement shall declare or authorize 


a strike of any such employee, 


(2) Where a collective agreement is in force and any 
dispute arises between the parties thereto with reference 
+o the seviston of a provision of (the agreement that, by 
the provisions of the agreement, is subject to revision 
during the term of the agreement, the employer bound 
thereby or who is a party thereto shall not declare or 
cause a lockout with respect to an employee bound thereby 
or on whose behali the collective agreement has been 
entered into; and no such employee Shale str errand 210 
bargaining agent that is a party to the agreement shall 
declare or authorize a strike of any such employee, 


unless 


(a) 


the 
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the bargaining agent of those employees and 


employer or representatives authorized by 


them on their behalf have bargained collectively 


and have failed to conclude an agreement on the 


matters in dispute; and either 


(b) 


a conciliation board or mediator has been 


appointed to endeavour to bring about agreement 


between them and seven days have elapsed from the 


date on which the report of the conciliation board 


or mediator was received by the minister; or 


(c) 


either party has requested the minister in 


writing to appoint a conciliation board to endeavour 


to bring about agreement between them and seven days 


have elapsed since the minister received the request 


and 


(i) no notice under subsection (2) of gection 
28 has been given by the Minws ter 7 (Ou 

eis) the minister has notified the party so 
requesting that he has decided not to appoint 


a conciliation board. 


LABOUR RELATIONS ACT (NEW BRUNSWICK) 


Section 1841) 


Every collective agreement entered into after 


the commencement of this Act shall contain a provision 


for final settlement, without stoppage of work, by 
arbitration or otherwise, of all differences between 
the parties to,or persoms bound by the agreement or 
on whose behalf it was entered into, concerning its 


meaning or violation. 


(2) Where a collective agreement, whether entered 3 es 0 
before or after the commencement of this Act, does not 
contain a provision as required by this section, tne 
Board shall, upon application of either party (ro the 
agreement, by order prescribe a provision for such 
purpose and a provision so prescribed shall be deemed 
to be a term of the collective agreement and binding 

on the parties to and all persons bound by the agree- 
ment and all persons on whose behalf the agreement was 


entered into. 


(3) Every party -to,and every person bound by the agree- 
ment and every person on whose behalf the agreement was 
entered into, shall comply with the provision for 

final settlement contained in the agreement and give 


effect thereto. 


Section 2101)! “Except in respect lon dispute that is subject 
to the provisions of subsection 2, 
Ca) no employer bound by or who is a party to a 


collective agreement, whether entered into before 
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or after the commencement of thiseAct? shall 
declare or cause a lockout with respect to any 
employee bound by the collective agreement or on 
whose behalf the collective agreement was entered 
imtosd and 

(pb) during the term of the collective agreement, 
no employee bound by “a collective agreement or on 
whose behalf a collective 4 decent has been 
entered into, whether entered into before or after 
the commencement of this Act, shall go on strike 
and no bargaining agent that igCa party to the 
agreement shall declare or authorize a strike of 


any such employee. 


(2) Where a collective agreement is in force and dispute 
arises between the parties thereto with reference to the 
revision of a provision of the agreement that by the 
agreement is subject to revision during the term of the 
agreement, the employer bound thereby or who is 2 spamty 
thereto shall not declare or cause a lockout with 
respect to any employee bound thereby or on whose 

behalf the collective agreement has been entered into, 
and no such employee shall strike and no bargaining 
agent that is a party to the agreement Shakil deeclage 

or authorize a strike of any such employee wt ad 


(a) the bargaining agent of such employees and 
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the employer or representatives authorized by 
them on their behalf have bargained collectively 
and have failed to conclude an agreement on the 
matters in dispute; and either 
(pb) a Conciliation Board has been appointed to 
endeavour to bring about agreement between them 
and seven days have elapsed nn the date on which 
the report of the Conciliation Board was received 
by the Minister; or 
(c) either party has requested the Minister in 
writing to appoint a Conciliation Board to endeavour 
to bring about agreement between them and fifteen 
days have elapsed since the Minister received the 
said request; and 
(GD) no notice under subsection 2 of section 
27 has been given by the Mints ters” or 
(4i) the Minister has notified the party so 
requesting that he has decided not to appoint 


a Concilrvation Board. 


THE LABOUR RELATIONS ACT ¢ NEWFOUNDLAND ) 
Section 19(1) Every collective agreement shall Gone aed 


provisionygtor final settlement without stoppage of 


work, by arbitration or otherwise, of all differences 
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between the parties to or persons pound DS suber ap ries — 
ment or on whose behalf it was entered into, where those 
differences arise out of the interpretation, application, 
administration or alleged violation of the agreement 

and including any question as to whether a matter is 


arbitrable, 


Co If a collective agreement does not COM trast 
provision required by subsection (1) it shall be deemed 
to contain the following provision: 

Where a difference arises between the parties 
to or the persons bound by this agreement or on 
whose behalf it has been entered into and where 
that difference arises out of the interpretation, 
application, administration or alleged violation 
of this agreement and including any question as 
to _whether a matter is_arbitrable, one of the 
parties may, after exhausting any grievance 
procedure established by this agreement, notify 
the other party in writing of its desire to 
submit the difference or allegation to arbitra- 
tion and the notice shall contain the name of 
the person appointed to be an eloehinigismmione joy ahioi(s 
party giving the notice. 

The party to whom notice is given shall 


within five days after receiving the notice name 
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the person whom it appoints to. bev an var batrator 
and advise the party who gave the notice of the 
name of its appointee, 

The two arbitrators named in accordance with 
this provision shall within five days after the 
appointment of the second of them name a third 
arbitrator and he shall be the chairman of the 
arbitration board, 

If the party to whom.notice is given fails to 
name an arbitrator within the period of five days 
after receiving the notice or if the two arbitra- 
tors named by the parties fail to agree upon the 
naming of the chairman within five days after the 
naming of the second arbitrator, the Minister of 
Labour of Newfoundland shall, on the request of 
either party, name an arbitrator on behawvt ‘ot thie 
party who failed to name an Bhi@loy basics ieleie top Shara lull 
name the chairman, as the case may be, and, if the 
case so requires, the said Minister shall name the 
second arbitrator and the chairman, The arbitra-— 
tion board named under this provision shall hear 
relevant evidence adduced relating to the difference 
or allegation and argument thereon by the parties 
or counsel on behalf of either or both of them and 


make a decision on the difference or allegation and 


the decision shall be final and binding upon the 
parties aud upon any person on whose behalf this 
agreement was made. The decision of the majority 
of the members of an arbitration board named under 
this provision shall be the decision of the board 
and if there is no majority decision the decision 
of the chairman shall be the decision of the board. 
Each party who is required to name a member 
of the arbitration board shall pay the remunera- 
tion and expenses of that member and the parties 
shall pay equally the renumeration and expenses of 


the chairman, 


(sje lf, in the opinion” ot the Board, any part of the 
provisions for final settlement in a collective agree- 
ment, ineluding the provisions for the method of 
appointment of an arbitrator or arbitration board, is 
inadequate the Board may, on the written request of a 
party to the agreement, rule on the adequacy of those 
provisions and if the Board rules that those provisions 
are inadequate for the purposes of subsection (1) the 
provisions for final settlement in subsection (2) apply 
and shall be substituted for the provisions for final 


settlement contained in the agreement. 


(4) Every party to and every person bound by a collective 


SSO 


agreement and every person on whose behalf the agree- 


ment was entered into shall comply with the provisions 


for final settlement contained in the agreement or in 


subsection (2) as the case may be and shall comply with 


any decision of an arbitrator or board of arbitrators 


appointed in accordance with those provisions and do or 


abstain from doing any thing required by that decision, 


Section 23(1) 


Except in respect of a dispute that is subject 


to the provisions of subsection C2), 


(a) no employer bound by or who ista party to 4 
coltiective agreement, whether entered into betore 
or after the commencement of this Mew.) Sait 
declare or cause a lockout with respect to any 
employee bound joy Etats collective agreement or on 
whose behalf the collective agreement was entered 
into; and 

Cb) during the term of the collective agreement, 
no employee bound by a collective agreement or on 
whose behalf a collective agreement has been 
entered into, whether entered into before or 
after the commencement of this Act, shall go on 
strike and no bargaining agent tela tise cles chts bsyeuet@ 
the agreement shall declare or authorize a strike 


of any such employee. 


Where a collective agreement Gets Bligh Bkmonole (sy Gholel Ghats 
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dispute arises petvecn the parties thereto with 
reference to the revision of a provision of the agree- 
ment that by the provisions of the agreement is subject 
to revision during the term of the agreement, the 
employer bound thereby or who is a party thereto sihiadel 
not declare or cause a lockout with respect to any 
employee bound thereby or on whose behalf the collective 
agreement has been entered into, and no such employee 
shall strike and no bargaining agent that is a party 
to the agreement shall declare or authorize a strike 
of any such employee until 
(a) the bargaining agent of such employees and 
the employer or representatives authorized by 
them on their behalf have bargained collectively 
and have failed to conclude an agreement on the 
matters in dispute; and either 
(b) a conciliation board has been appointed to 
endeavour to bring about agreement between them 
and seven days have elapsed from the date on which 
the report of the board was received by the 
Minister; or 
Cc) either party has requested the Minister in 
writing to appoint a concilation board to 
endeavour to bring about agreement between them 


and fifteen days have elapsed since the Minister 
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yueei yor the said request, and 
Cup) no notice under subsection (2) of Section 
29 has been given by the Minister, or 
(ii) the Minister has notified the party (so 
requesting that he has decided not to appoint 


AamCONnCIM Ea talons DOchGr 


TRADE UNION ACT (NOVA SCOTIA) 

Section 19(1) Every collective agreement entered into after 
the commencement of this Act shall contain a provision 
for final settlement without stoppage of work, by 
arbitration or otherwise, of all differences between 
the parties to or persons bound by the agreement or on 
whose behalf it was entered into, concerning its meaning 


Ore Vv Lodtak on. 


(2) Where a collective agreement, whether entered into 
before or after the commencement of this Act, does not 
contain a provision as required by this Section, the 
Board shall, upon application of either party to the 
agreement, by order, prescribe a provision for such 
purpose and a provision so prescribed shall be deemed 
to be a term of the collective agreencent yand piading 


on the parties to and all persons bound by the agree- 
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ment and all persons on whose behalf the agreement 


Wasmentenred anto. 


(3) Every party to and every person bound by the 
agreement, and every person on whose behalf the 
agreement was entered into, shalle comply with the 
provisions for final settlement contained in the 


agreement. 


Section 22(1) Except in respect of a dispute that is subject 
to subsection (2) 

(a) no employer bound by or who is a party to a 
collective agreement, whether entered into before 
or after the commencement of this Act, shall 
declare or cause a lockout with respect to any 
employee bound by the collective agreement or on 
whose behalf the collective agreement was entered 
ILE). iehiatel 
(pb) during the term of the collective agreement, 
no employee bound by a collective agreement or on 
whose behalf a collective agreement has been 
entered into, whether entered into before or 
after the commencement of this Act, shall go on 
strike and no bargaining agent that is a party to 
the agreement shall declare or authorize a strike 


of any such employee, 
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(2) Where a collective agreement is in force and any 
dispute arises between the parties thereto with reference 
to the revision of a provision of the agreement that by 
the provisions of the agreement is subject to revision 
during the term of the agreement, the employer bound 
thereby or who is a party thereto shall not declare or 
cause a lockout with respect to any employee bound 
thereby or on whose behalf the collective agreement 
has been entered into, and no such employee Shall strike 
and no bargaining agent that is a party to the agree-— 
ment shall declare or authorize a strike of any such 
employee until: 

(a) the bargaining agent of such employees and 

the employer or representatives authorized by 

them on their behalf have bargained collectively 

and have failed to conclude an agreement on, the 

matters in dispute; and either 

(bp) a conciliation officer has been appointed 

and has failed to bring about an agreement between 

the parties and twenty-one days have elapsed from 

the date on which the report of the conciliation 

officer was made to the Minister; or 

(c) a conciliation board has been appointed to 

endeavour to bring about agreement between the 

parties and seven days have elapsed from the 


date on whieh the report of the conciliation 
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board was received by the Minister. 


THE LABOUR RELATIONS ACT (ONTARIO) 

Section 34(1) Every collective agreement shall provide for 
the final and binding settlement by arbitration, with- 
out stoppage of work, of all ditterences between the 
parties arising from the interpretation, application, 
administration or alleged violation of the agreement, 
including any question as to whether a matter is 


arbitrable. 


(2) If a collective agreement does not contain such 

a provision as is mentioned in subsection 1, it shall 

be deemed to contain the following provision: 
Where a difference arises between the parties 
relating to the interpretation, appl d Ciait Lom sor 
administration of this agreement, including any 
question as to whether a matter LS ‘arbitrable, 
or where an allegation is made that this agree- 
ment has been violated, either of the parties may, 
after exhausting any grievance procedure established 
by this agreement, notify the other party in 
writing of its desire to submit the difference 


or allegation to arbitration and the notice 
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shall icontain (the, name of thestirgt manty. s 
appointee to an arbitration board, The recipient 
of the notice shall within five days iniorm the 
other party of the name of its mh et an e8 to the 
Aseljelipseeieal@ia loveshecl - The two appointees so selected 
shall, within five days of the appointment of the 
second of them, appoint a third person who shall 
Diem uimemc hamdaomaar If the recipient of the notice 
tails to appoint an arbitrator 20. silage we et 
appointees fail to agree upon a chairman within 
the time limited, the appointment shall be made 

by the Minister of Labour for Ontario upon the 
request of either party. The arbitration board 
shall hear and determine the difference or allega- 
tion and shall issue a decision and the decision 
is Canal and bindi ne supons ties partwes andes apion 

any employee affected by it. The decision of a 
majority is the decision of the arbitration board, 
but if there is no majority the decision of the 


chairman governs, 


Ga) lf, <im- the opinion of thesboard> any part oracne 
arbitration provision, including the method of appoint- 


ment of “the jarbat natow on warb vir a tvonm bot dimes munca eOitcl ier: 


or if the provision set out in subsection 2 is alleged 
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by either party to be unsuitable, the Board may, on the 
request of either party, modify the provision so long as 
it conforms with subsection 1, but, until so modified, 
the arbitration provision in the collective agreement 


or in subsection 2, as the case may be applies. 
9 9 


(4)! “Notwilthstanding subsection 3,/ id there is a failure 
to appoint an arbitrator or to constitute a board of 
arbitration under a collective agreement, the Minister, 
upon the request of either party, may appoint the 
arbitrator or make such appointments as are necessary 

to constitute the board of arbitration, as the case 

may be, and any person so appointed by the Minister 
shall be deemed to have been appointed in accordance 


with the collective agreement. 


(5) Where the Minister has appointed an arbitrator or 
the chairman of a board of arbitration under subsection 


a 


, each of the parties shall pay one-half the remunera- 


tion and expenses of the person appointed, and, where 
the Minister has appointed a member of a board of 
arbitration under subsection 4 on failure of one of 


the parties to make the appointment, that party shall 


pay the remuneration and expenses of the person appointed. 


(6) Where a difference has been submitted to arbitration 


under this section and a party to the arbitration complains 
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to the Minister that the arbitrator or vite mavortretion 
board, as the case may be, has failed to render a 
decision within a reasonable time, the Minister may, 
after consulting the parties and) the parbitratoreormone 
arbitration board, issue whatever order he deems 
necessary in the circumstances to ensure that a 
decision will be rendered in the matter without further 


undue delay. 


(7) An arbitrator or the chairman of an arbitration 
board, as the case may De, jhas power, 
Ca) to summon and enforce the attendance of 
witnesses and to compel them to give oral or 
written evidence on oath in the same manner as 
By eyoyulene Re apieKeouec) alin (saya Caisse cual 
(b) to administer oaths, 
and an arbitrator or an arbitration board, as the case 
may be, has power, 
Cc) to accept such oral or written evidence as 
the’ arbitratomior thesarbitrationgboard, as tiie 
case may be, in its discretion deems proper, whether 
admisisi ber intValcoutmtm otmilaw (ome monte 
(da) to enter any premises where work is being done 
or has been done by the employees or in which the 
employer carries on business or where anything is 


taking place or has taken place concerning any of 
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the differences submitted to him or it, and inspect 
and view any work, material, machinery, Eola nee 

or article therein and interrogate any person 
respecting any such thingeorlany Ofmsucn ditterences; 
(e) to authorize any person to do anything that the 
arbitrator or arbitration board may do under clause 


d and to report to the arbitrator or the at Daaeia Giron 


board thereon. 


(8) The decision of an arbitrator or of an arbitration 

board ris binding, 
(a) upon the parties; and 
Cb) in the case of a collective agreement between 
a trade union and an employers' organization, upon 
the employers covered by the agreement who are 
affected by the decision; and 
Cc) in the case of a collective agreement between 
a council of trade unions and an employer or an 
employers’ organization, upon the members or 
affiliates of the council and the employer or the 
employers covered by the agreement, as the case 
may be, who are affected by the decision; and 
(a) upon the employees covered by the agreement 
who are affected by the decision, 

and such parties, employers, trade unions and employees 


shall do or abstain from doing anything required of them 
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by the decision, 


(9) Where a party, employer, trade union or employee 
has failed’ to comply withegany’of thesterms or ithe 
decision of an arbitrator» orearhiiratvongboard, sany 
party; employer, trade union» or, employee affected by 
the decision may, after the expiration of fourteen 

days from the date of the release of the decision or 
the date provided in the decision for compliance, 
whichever is later, file in the office of the Registrar 
of the Supreme Court a copy of the decision, exclusive 
of the reasons therefor, in the prescribed form, where- 
upon the decision shall be entered in the same way as 

a judgment or order of that court and is enforceable 


as such, 


CLO) "The ArbitrationsiActidoesinotiappuly, totarbitratrona 


under collective agreements, 


Section 54(1) Where a collective agreement is in operation, no 
employee bound by the agreement shall strike and no 
employer bound by the agreement shall lock out such an 


employee. 


THE INDUSTRIAL RELATIONS ACT (PRINCE EDWARD ISLAND) 


Seo tron "23'C7 } Every collective agreement entered into after 
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the commencement of this Act shall contain a provision 
for final settlement without stoppage of work, by 
arbitration or otherwise, of all differences between 
the parties to or persons bound by the agreement is 

on whose behalf it was .entered into, concerning its 


meaning or violation, 


(2) Where a collective agreement, whether entered into 
before or after the commencement of this Act, does not 
contain a provision as required by this Section, the 
Board shall, upon application Gi Gabwineie jojekeiwsy, wey ile 
agreement, by order, prescribe a provision for such 
purpose and a provision so prescribed shall be deemed 
to be a term of the collective agreement and binding on 
the parties to and all persons bound by the agreement 
and all persons on whose behalf the agreement was 


Girewe Gai On 


ScD) Every party to and every person bound by the agree- 
ment, and every person on whose behalf the agreement 
was entered into, shall comply with the provision Lor 


final settlement contained in the agreement. 


Section 39(1) Except in respect of a dispute that is subject 
to subsection (2) 
(a) no employer bound by or who is a party to a 


collective agreement, whether entered into before 
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or after the commencement of this Act, Shall 
declare or cause a lockout with respect to any 
employee bound by the collective agreement or on 
whose behalf the collective agreement was entered 
Tae) SG ayia 

(b) during the term of the collective agreement, 
no employee bound by a collective agreement or on 
whose behalf a collective agreement has been 
entered ueon whether entered into before or 
after the commencement of this Act, shall go on 
strike and no bargaining agent that is a party to 
the agreement shall declare or authorize a strike 


of any such employee, 


(2) Where a collective agreement is in’ force wand any 
dispute arises between the parties thereto with reference 
to the revision of a provision of the agreement that by 

the provisions of the agreement is subject to revision 
during the term of the agreement the employer bound thereby 
or who is a party thereto shall not declare or cause a 
lockout with respect to any employee bound thereby or om 
whose behalf the collective agreement has been entered 
into, and no such employee shall strike and no bargain- 

ing agent that is a party to the agreement shall declare 


or authorize a strike of any such employee until the 


conciliation procedures as set forth in Sections 25 to 
26 inclusive have been complied with where the Minister 
has decided not to appoint a Conclitation Board or 
Sections 27 to 35 IneLlusive have been complied with 
when the minister decides to appoint a Conciliation 


Board. 


LABOUR CODE (QUEBEC) 
Section 88 Every grievance shall be submitted to ar pant meu o 
ab ial the manner provided in the collective agreement if 
it so provides and the parties abide by if; otherwise 
it shall be referred to an arbitration officer chosen by 
the parties or, failing agreement, appointed by the 


Minister. 


Section 89. The arbitration award shall be final and bind the 


parties. 


Section) 95. It is,forbidden’ to strike during the period of 
a collective agreement, unless the agreement contains 
a clause permitting the revision thereof by the parties 
and the conditions prescribed in the preceding section 


have been observed. 
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THE CANADA ACT 
Section 19(1) Every collective agreement entered into after 
the lst day of September, 1948, shall contain a provision 
for final settlement without stoppage of work, by 
arbitration or otherwise, of all differences between 
the parties to or persons bound by the agreement or on 
whose behalf it was entered into, concerning its 


Mean ins om svealorlast liom. 


(2) Where a collective agreement, whether entered into 
before or after the lst day of September, J294c 3 core 
not contain a provision as required by this section, 
the Board shall, upon application of either party to 
the agreement, by order, prescribe a provision for 

such purpose and a provision so prescribed shall be 
deemed to be a term of the collective agreement and 
binding on the parties to and all persons bound by the 
agreement and all persons on whose behalf the agreement 


Was) entered Into. 


(3) Every party to and every person bound by the 
agreement, and every person on whose behalf the 
agreement was entered into, shall comply with the 
provision for final settlement contained in the 


agreement and give effect thereto. 
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Section 221) Except in respect of a dispute that is subject 
to the provisions of subsection O29) 

(a) no employer bound by or who is a party to a 
collective agreement, whether entered into before 
or after the Ist day of September, 1948, shall 
declare or cause a lockout with respect to any 
employee bound by the collective agreement or on 
whose behalf the collective agreement was entered 
imto, aid 
Cb) during the term of the collective agreement, 
no employee bound by a collective agreement or on 
whose behalf a collective agreement has been 
entered into, whether entered into before or 
after the Ist day of September, 1948, shall go 
on strike and no bargaining agent that ais) i, yoevi@ ae si 
to the agreement shall declare or authorize a 


strike of any such employee. 


(2) Where a collective agreement is in force and any 
dispute arises between the parties thereto with 

reference to the revision of a provision of the agree- 
ment that by the provisions of the agreement is subject 

to revision during the term of the agreement, the employer 
bound thereby or who is a party thereto shall not declare 
or cause a lockout with respect to any employee bound 


thereby or on whose behalf the collective agreement has 
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been entered into, and no such employee shatll:.-strike 
and no bargaining agent that is a party to the agree- 
ment shall declare or authorize a strike of any such 
employee until 
Cay) the bargaining agent of such employees and 
the employer or representatives authorized by 
them on their behalf have bargained. collectively 
and have failed to conclude an agreement on the 
matters, in dispute, and either 
(b)).a, Conciliation Board has been appointed to 
endeavour to bring about agreement between them 
and seven days have elapsed from the date on which 
ther report od; the, Conciliation) Boardswas received 
by the Minister, or 
(c) either party has requested the Minister in 
Writing to, appoint) a. Conciliation Board te 
endeavour to bring about agreement between them 
and fifteen days have elapsed since the Minister 
received the said request and 
(i) no notice under subsection (2) of section 


28 has been given by the Minister, or 


Cid), thes Ministers has notitied thegpardcy so 
requesting that he has decided not to appoint 


a Come? Liation) Boland: 
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APPENDIX "B" 


L,\. COURT OF APPEAS, Wats = vs 


j 
AV 


as Hi) MATTCR: OF an Menace ) 


eee by the Toronto Mailers' adios » tap. © Creme 


Union No. 5, against The Globe andj ) 6 toe Ne 
Liail Limited, Telegram Publisning wefer, 6 2 & P ey (2. A 


Company Limited and Toronto Be) dia 1h) o* 5. 7 ay 


Limited sleep a feces 
: 7 


Bis'TWISEN : 


\ a a S hed ar mt / re : 
ay vita Mackay, McLennan and Evans, Jd.A. ‘er ) 
peels) 


) Lan Scott laveq. end 
A. Ryder, sq. 


Oe Rai aervs! ees Applicants “Appellants 


ROBERT EARLES and ROBERT McKEE, 
on tneir own behalf and on behalf 
of all otner members of Toronto 
Hadlers * Uniormiioness, Ci. lbw Dubin Shseae yaw 0 
and J. Brunner, Hsq. 
for the Respondents. 


Applicants 
- and - 


HIS HONOUR JUDGE HAROLD E. FULLER, 
T.1. ARMSTRONG and J.F. HOWARD, 


Appeal. Heard: Pebruary 15 and 
16, 1968. 


Respondents. 


MackAY, J .A.? 

This is an appeal by the applicants from the order of 
The Honourable Mr. Justice Jessup dated January 25th, 1967, 
dLsSMLissing their tapplicationsfior an order) ins ilteusot wa wre oF 
certiorari removing into the Supreme Court and quashing the award 
dated January 31, 1966 made by an Arbitration Boone consisting of 
His Honour Judge Harold E. Fuller, J.F. Howard and T.E. Armstrong, 
wherein the majority of the Board dismissed two grievances 
instituted by Toronto Mailers' Union No. 5 with respect to each of 
The Globe and Mail Limited, Telegram Publishing Company Limited and 


Toronto Star Limited, 


em 


The facts are fully stated in the award of the 
arbitrators and in the judgment of The Honourable Mr. Justice 


Jessup and need only be restated in skeleton form. 


All’ three agreeiients contained a ¢lause 703°A as follows: 
"No employee covered by this agreement shall be required 
to cross.a picket line established because of a legal 
Strike or any lockout of Toronto Typographical Union 

NGG? 9a 

Paragraphs 1001 (1) and (2) of the collective agreements 


contained provisions for payment by the employers of certain 


hospitalization and other like benefits. 


On July 9, 1964 Toronto Typographical Union No. 91 
commenced a lawful strike and set up picket lines. Consequent 
upon the establishment of the picket lines, most of the members of 
Toronto Mailers' Union No. 5 in concert failed to report to work 
at the newspapers and members of Toronto Mailers' Union No. 5 
joined che PAGKAt Lines. established’ by'the Toronto Typographical 
Union No. 91 and as was found by the majority of the Board, besides 
picketing the newspapers, members of Toronto Mailers' Union No. 5, 
in co-operation with the members of Toronto Typographical Union No. 
91, engaged in other activities directed against the newspapers. 
For example, publicity campaigns against the newspapers, telephone 
campaigns to secure cancellations of subscriptions, picketing 
advertisers and other matters more fully set out in the report of 


the majority of the Board. 


fs EEE OS 
The newspapers continued to pay contributions for 
hospitalization and other fringe benefits for some three months G 
after July 9, 1964, following which they notified Toronto Mailers! 
Union No. 5 that they were discontinuing such contributions. 


This resulted in the first grievance. 


The collective as pith between the companies and the 
Toronto Mailers' Union No. 5 expired on December 31, 1964. 
Negotiations for a new contract were carried on from November 1964. 
In the first week of April 1965 an official] of the Union verbally 
notified the companies that many of the members wished to return 
to work. Negotiating meetings as to a new contract were held 


prior to April 20, 1965. 


The letters to each of the companies invoking the 
second grievance dated April 20, 1965 were in part as follows: 


"The overwhelming majority of our members who 
work in the (paper concerned) have signified 
individually to me that they wish to return evo 
work and whatever process is necessary (sic) to 
accomplish their aim, which in our mind is 
legally sound under the present agreement, should 
be carried out. . 


On behalf of these members, please accept this 
letter as notification that we invoke Clause 1101 

fF the agreement (joint standing) and the clause we 
wish to process through the grievance procedure 
is Clauses703 Al(picketvline).." 
Early in May, a Committee on behalf of the companies 


and a Committee duly authorized by Toronto Mailers' Union No. 5, 


reached a new agreement which provided in detail for the time, 


Se 
manner and plan of pee to work. About May 7th the 
Executive Council of the International Typographical Union in 
the United States directed the Aemenstor Poronce Mailers' Union 
No. 5 to repudiate the agreement, which was done. On being 
notified of the Bee are ene the companies asked for the 
appointment of a conciliation officer. No further negotiations 


took place pending the hearing of the grievances. 


The majority decision of the Board dismissed both 
grievances on the ground that the conduct of those employees who 
had engaged in the activities to which I have referred justified 
the position taken by the employers in respect of those employees. 
The principle upon which the majority of the Board acted was that 
"an employee is under a duty to serve his employer with good 
faith and fidelity and not deliberately do something which may 


harm his employer's business". 


Mr. Justice Jessup agreed with the majority of the Board 


that this duty was an implied term of the collective agreement. 


Much of the argument in this Court was directed to the 
question of whether this duty was an implied term of the individual 
contract of hiring or of the collective agreement, the submission 
being that if it is an implied term of the individual contract, 
then it is not an implied term of the collective agreement and 
the Board hearing a grievance under a collective agreement is 


without jurisdiction to take it into consideration. 


While this duty has been referred to in many of the 
cases aS an implied term of the contract of service (Hivack Limited 
v. Park Royal Scientific Instruments Limited [1946] 1 All E.R. 350), 
in the case of Robb v. Green [1895] 2 Q.B.°215 referred to in the 
Hivack* case, omith., L.d2fputgat this way: 


"T think that it is a necessary implication 
which must be engrafted on such a contract". 


in the same case, Kay?) lod = atop, e310) omsande 


was employed by the plaintiff, the proprietor of 
eertain recipes for veterinary medicines, as an 
assistant, under an agreement by which he was to%be 
instructed in the general knowledge of the business, 
but was not to be taught the mode of composing the 
medicines. The defendant surreptitiously got access 
to the, book of .recipes«and, copLedsthemy andutnen, 
leaving the plaintiff's service, set up in business 
for.himself and sold medicines similarsto those jsold 
bythe plaintoer, Lord Eldon granted an injunction 
against him ‘upon the, ground of there (having been a 
breach of trust and confidence’. There have been 
many similar decisions subsequently tovwwhich atvis 
unnecessary to refer; but “in “Morisonnve Moaveo tilare), 
241, 255, Turner V. - C. sums up the law on the 
subject thus: 'The -plaintiff'sseasemwastrested in 
argument upon the ground that the defendant had 
obtained: this secretby breach (of fanth -or20b tcontract 


on the part of Thomas Moat.' Then, after mentioning 
a subsidiary ground on which relief was claimed, he 
goes on: 'The true question is whether, under the 


circumstances of this case, the Court ought to 
interpose by injunction, upon the ground of breach of 
failth-orvor contract. Thav™the Court has exercised 
jurisdiction Anijcasesfoh this inaturertdoes novy sh itvhink , 
admit of any question. Different grounds have indeed 
been assigned for the exercise of that jurisdiction. 
In some cases it has been referred to property, in 
others to contract; and in -others;again, “it “has sbeen 
treated as founded upon trust or confidence - meaning, 
as I conceive, that the Court fastens the obligation 
on the conscience of the party, and enforces it 
against him in the same manner as it enforces against 
a party to whom a benefit is given the obligation of 
performing a promise on the faith of which the benefit 


M.R. 


Said: 


rece 


has been conferred; but upon whatever grounds the 
Jurisdiction is founded, the authorities leave no 


doubt" ae tO the exercise of it. ! then he refers 
to the language of Lord Cottenham in Prince Albert. 
v. Strange 1 Mac. & G. 25, where he says: 'This 


case by no means depends solely upon the question of 
property, for a breach of trust, confidence, or contract, 
would of itself entitle the plaintiff to an injunction.’ 


Ingthepdater casciof,Lamb -v. Evaris [1893]°1 Ch. 218; 
Bowen L.J. distinctly treats the matter as depending 
at law upon an implied contract arising out of the 
confidential relations between the master and servant. 
Unewieveversrrounduat a6. put, 16715 clear in thus 

case that an injunction ought to be granted, either on 
the ground of breach of trust or breach of contract". 


iiepGarce Ve. MOsver (1000) 17) QO.B.Deq) Lord Basher. 


"The rule of law is, that where a person has entered 
into the position of servant, if he does anything 
incompatible with the due or faithful discharge of his 
duty to his master, the latter has a right to dismiss 
him. The relation of master and servant implies 
necessarily that the servant shall be in a position to 
perform his duty duly and faithfully, and if by his own 
act he prevents himself from doing so, the master may 
dismiss nim". 


Having regard to these authorities, while I think the 


duty could be said to be an implied term of both the contract of 


hiring and the collective agreement, for the purpose of determining 


the jurisdiction of the Board, I prefer to state it as a duty 


established by the common law that is innerent in and attaches to 


the relationship of master and servant. The relationship of 


employer and employee being established, the duty attaches to the 


relationship as a matter of law; whether there is or is not a 


collective agreement. 


angen 

‘AS was said by Judson, J. in Le Syndicat Catholique 
des Employes de Magasins de Quebec Inc. v. La Compagnie Paquet Lteec. 
DRO SOM eG. ee O. tesa ics 

Tne LGOLLeCuLVe agreement tells the employer on what 

terms he must in future conduct his master and 

servant relations". 

TE follows that, ot on the t4a2ctsethiseauuy sot 
employee to his employer is relevant to the grievance, Nr, cobteh Male, lily gl 
the competence of the Board hearing the grievance to take it into 
consideration unless it is excluded by the terms of the hiring or of 
the collective agreement. ie fs to be noted that in the present 
case the Union gives recognition to the fact that the duty is 
applicable to employees under a collective agreement by including 
in the agreement Clause 703 A, which permits the employees to 
refrain from doing something that in the absence of this provision 


it would be their duty to do. 


It was also argued that the majority of the Board, by 
their decision, in effect allowed the respondents to repudiate the 
collective agreement. As to this Li SCO De aes that the 
grievances are by the Union on behalf of those employees who 
had refused +o return to work. The Board made it clear that they 
were dealing only witn the rights of those members of the Union who 
were in breach of their duty to serve their employer in good faith 
and fidelity and not deliberately injure the employer's business 
and, as to this, the employers Se suspended the payment of benefits 


during the unlawful activities of those employees and, as to the 


= Se. = 


second grievance, the employees were not discharged nor was 
their representative who wrote on their behalf given an 
unqualified refusal of pete request to return to work, but 
was told that they could return upon their entering into a new 
agreement and, as I have said, a new agreement was loetey at 


but later repudiated by the Union. 


In respect to the other matters that were raised on the 
appeal, I am in agreement with the reasons and conclusions of the 
learned Judge of first instance and would dismiss the appeal with 


costs. 
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(e) Difficulties of selection and suggested solution: 
Unionst lezal Counsel 


Proper Hole of Nominees on Poard of Arbitration 
1. Definitions of Appropriate Function and conduct of 
Nominees 
2. Utility and Detriment of Nominees to the Purposes of 
Labour Arbitration: Views of Chairmen and 
Sole Arbitrators 
(a) Functions of the nominees useful to Arbitration 
(o>) Purposes for which nominees are useless 
(c) Ways in which nominees are detrimental to 
purposes of labour Arbitration 


Part Ten 
eee rete 


Function of the Board (or Sole Arbitrator) as Mediator 
1. Views of lominees 
2. Views of the Chairmen or Sole Arbitrators 


Part leven 


Sources of Rules of Decision and Remedial Rules 
1. Extent to which Arbitrator Deems Himself Bound to 

the written words of the Collective 
Agreement in Determining the Dispute 

(a) Nominees 

(b) Chairmen or sole frtitrators 

e cources of Rules of Decision 

« oources of Remedies 

» Value to Arbitrators of the Past Awards of Other 
Arbitrators in Other Cases on Similar Issues 


= 


is wee) nN 


Page 


(a) Nominees 
(bo) Chairmen or Sole Arbitrators 


Part Twelve 


Purposes of Labour Arbitration which the Chairman or 
Sole Arbitrator attempts to Forward 


Part Thirteen 
Satisfaction of the Parties with the Particular Hearing 
and with the Labour Arbitration Process 
1. The Particular Hearing 
2. Labour Arbitration Process 


Part Fourteen 


Conclusions 


13. 
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Project 38b (Part 2) 
PILOT EMPIRICAL STUDY OF LABOUR ARBITRATION 
HEARINGS IN ONTARIO 


PrOJECUBULTeCLOY? sos AwroCuirt 


PART ONE: OBJECT OF THE STUDY 


As first conceived, the object of this pilot 
empirical study was to gather information in a preliminary 
way about certain procedural aspects of labour arbitration 
hearings. These procedural aspects included the composition 
and choice of the arbitration tribunal, the qualifications of 
the arbitrator(s), the use by the parties of legal or other 
independent counsel, the stage of the grievance procedure at 
which independent counsel was retained, methods of issue- 
definition by the parties prior to and at the hearing, whether 
Or not witnesses were sworn at the hearing, whether witnesses 
were excluded before they were formally called, whether a "view" 
was ordered at the hearing, which party led evidence first and 
the nature of the issues in each such case, the method of edu- 
cating the arbitrator(s) regarding the background of the dispute, 
analogy of witness examination to court trial procedure, treat- 
ment of hearsay, and relative formality or informality of the 
hearing. 

As soon as the actual investigation began, the 
scope of the inquiry broadened. The study as carried out focuses 


equally upon various aspects of labour arbitration as a process 


of dispute-determination: the actual conduct and motivation 
of the arbitrators before, during and after the hearing; 
definitions of the proper role of the nominees; sources of 
decisional and remedial rules; definitions of purposes which 
the chairmen and sole arbitrators attempt to forward; and 


the relative satisfaction of the parties with the process. 


PART TWO: METIIOD AND SAMPLE 

The Project Director and/or one or two assistants 
personally attended and observed arbitration nearings in and 
near Metropolitan Toronto during the summer of 1967. At or 
after each hearing, with the exception of one party employer 
and one party union, each arbitrator, counsel and party was 
interviewed pursuant to a uniform questionnaire. (The excepted 
party employer refused to talk to us, alleging that we may have 
been union spies; the excepted party union proved very diffi- 
cult to reach after the hearing.) 

In all, 24 different labour arbitration hearings 
were observed, the first on July /th, 1967 andetic elas leon 
September 6th, 1967. Initially, we planned to attend only those 
hearings which were held in Metropolitan Toronto. However, 
after learning the summer schedule of various active chairmen, 
we expanded the geographical area, drawing the limit only by 
considerations of time and personnel. As a result, 18 of the 
24 hearings which we attended were held in the King Ldward 
Hotel, Toronto; two were held in St. Catharines; and one eacn 


in Guelph, Collingwood, Hamilton and Kitchener. With more time 


and personnel, we might also have attended hearings scheduled 
by some of the same chairmen during the same time period in 
London and Kingston. 

Seventeen of the hearings were observed from 
beginning to end;. the first half of five other hearings was 
observed; the last half of one other hearing was observed; 
one hearing ended before formal completion when the parties 
negotiated settlement during the course of the hearing. Of 
the 18 hearings which were formally completed during our 
attendance and observation, six consumed half day; four 
consumed three-quarter day; six consumed a full day; two 
consumed two days. 

Of the 24 hearings which we observed, 22 were 
held pursuant to The Labour Relations Act (Ontario), and two 
pursuant to the Industrial Relations and Disputes Investigation 
Act (Canada). 

Because of the small number of hearings in the 
sample, the limited geographical area from which the sample 
was drawn, and the limited period of time within which obser- 
vations were made, even tentative conclusions are for the most 
part unwarranted. For this reason, this report will be mostly 
descriptive and not evaluative. Where, however, certain arith- 
metic results appear to warrant some generalized inference 
(perhaps only subjectively to the Project Director), some 


evaluation will be attempted. 


PART THREE: PARTIES AND ISSUES 


The 24 hearings involved 23 different party 
employers; one employer was involved in two separate hear- 
ings involving two different grievances. A list of the party 
employers follows: 

Canadian National Telecommunications, Toronto 
Federal Wire and Cable (Canada) Ltd., Guelph 
Seiberling Rubber Co., Ltd., ‘Toronto 
Steinberg"s Ltd], Toronto 

Phillips Electronics Industries, Toronto 
Maple Leaf Milling Co. Ltd., Port Colborne 
Air Canada, Montreal 


Collingwood Shipyards (division of Canadian 
Shipbuilding and Engineering Ltd.), Collingwood 


bake Ontario Steel Co., Ltd: Whitby #(twosearbitrations) 
Canada Bread Ltd., Toronto 

Albert Raith Cement Contractor Ltd., Kitchener 
Automotive Hardware Ltd., Long Branch 

Liquid, Carbonic Canadian, CorpseLtas,«.oronto 
Toronto Hydro-Electric Power Commission, Toronto 
Russell Steel Ltd., Concord 
Steelspistribucorseoteloroncophtda. ,alorontco 
Loblaw Groceterias Co. Ltd., Toronto 

The Pedlar People Ltd., Oshawa 

Foster-wheeler Steel Co. Ltd., St. Catharines 
Canadas Packers Ltd. jwlOLOncoO 


Fittings Ltd., Oshawa 


Electric Storage Pattery Co. sbtd s,s OLoneo 


Rexall Drug Co., Cooksville 
The 24 hearings involved 23 different party 

unions, et le which were involved in the same hearing with 
one employer and one of which was involved in two different 
hearings with the same employer concerning two different 
grievances. Of the 23 different party unions, two of them 
were national unions and 21 were locals of national and inter- 
national unions. These latter different local unions belong 
to two different national unions and 10 different international 
unions. Except for the United Steelworkers of America and the 
United Packinghouse, Food and Allied Workers' Union, no local 
of any national or international union was involved in more 
than one hearing. Ten of the 24 hearings involved 10 different 
locals of the United Steelworkers of America; two of the 24 
hearings involved two different locals of the United Packing- 
house, Food and Allied Workers' Union. A list of the party 
unions follows: 

Intemational Chemical Workers' Union, Local 179 

The Commercial Telegraphers' Union, Division 43 

United Steelworkers of America, Local 6320 

United Steelworkers of America, Local 3021 


United Steelworkers of America, Local 6571 (2 arbi- 
trations) 


United Steelworkers of America, Local 7105 
United Steelworkers of America, Local 6473 
United Steelworkers of America, Local 6275 


United Steelworkers of America, Local 6950 


ances. 


United Steelworkers of America, Local 1817 
United Steelworkers of America, Local 6519) one 

) arbitration 
United Steelworkers of America, Local 6595) together 


United Rubber, Cork, Linoleum and Plastic Workers 
of America, Local 118 


Amalgamated Meat Cutters and Butcher Workmen of 
North America, Local 633 


International Brotherhood of Electrical Workers, 
Local 15390 


Canadian Airline Employees Association 

Retail, Wholesale, Bakery & Confectionary Workers' 
Union, Local 461 (A local of the Retail, Wholesale 
and Department Store Union) 


International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, Local 879 


Canadian Union of Operating Engineers, Local 101 
United Packinghouse, Food and Allied Workers, Local 114 
United Packinghouse, Food and Allied Workers, Local 452 


International Union of Electrical, Radio and Machine 
Workers, Local 512 


Union of Canadian Retail Employees (CLC) 
All 24 hearings involved employee or union griev- 


These grievances may be classified as follows: 


(a) Dismissal without just cause: 9 
thet ts 2 
GLInking,..etC.. 1 < 
non-disclosure of compensation history: 1 
uninsurability of adrivers, a.) 
history of absence: 1 
fighting = 
participation in wildcat strike: l 


(b) Suspension without just cause: 4 


destruction of employer property: 1 
refusing to perform assigned work: l 
failure to phone in when sick: 1l 
inability to co-operate with supervisor: l 
(c) Management rights: 5 
qualification added to job requirements: l 
sick pay stopped: 1 
change of computation of commission: l 
change of working hours abolishes paid 
lunch-time: 1 
foreman performs work ordinarily performed 
by those in the bargaining unit: 1l 
(dja Job) Classification: 2 


(e) Determining date from which back pay should be 
calculated after job reclassification: 1 


(f) Sick pay stopped on allegation of malingering: l 


(g) Determination of employer contribution to 
pension plan: 1 


(h) Nature of seniority rights after amalgamation 
of employer's separate operations: l 


Due to the wide variation in fact-situations, 
complexity of evidence, and methods of presentation at the 
hearing, there was no discernable relation between the nature 
of the grievance as above classified and the length of the 


hearings. 


PART FOUR: COMPOSITION OF ARBITRATION T'RIGUNALS 

In all but two of the 24 hearings attended, a 
three-man board (consisting of an employer nominee, a union 
nominee, and a presiding chairman) was used. 
1. CHAIRMAN AND SOLE ARBITRATOR 

Nine different men appeared as chairmen or sole 


arbitrator in the 24 hearings. In six of these hearings, the 


chairman or sole arbitrator had been appointed by the Minister 
of Labour. The respective names of the nine different men, 
their qualifications, the number of their appearances, whether 
each was appointed by the Minister, and the classifications 


of grievances which each heard, follow: 


1 " 1 waned - j me 


| Vice - chairman, | & times 2 dismissal | 
JW.F. Weatheri\ }Ontario Labour chairman \ | Suspension : 
i Relations Board | CI appointment | 2 jobclassification 
| | by Minister)  deberrnnationa 
| employer contribution 
| seh | bo pension plan 
nee renee \ time . | 1 dismissal 
John A. Brown font Labour chairman 
Relations Board | Pe 
| Professional | G times a disrnissal 
J.A. Hanrahan labour arbitrator | chairman | | suspension 


| 
| 
| 3 manaaement ri bts | 
| Get red magistrate) 1a appointment | | quali aes fae to 


| by Minister) Jporequirements; sick 
| pay stopped 5 change of 
| computation of commi S-' 
Eee er ee ee ee 1s (Ort oe auton ae! 
| esis of labour SB times | 2 dismissal 


chairman 


| 

| 

| 

\ 

: H 


| Earl E. Palmer law, Faculty of Law } management rights 


University of | | Cchange of ba ooG 


Western Ontario, Bouse abolishes 


—=2nden_ tess hie L} _ paid, Aunch- Mone 


en rte a0 oe rw noe nir enn os 5 eo ent 


{ ~~ 


Teacher of idl 2 times 


i | Suspension 
| Harry W, Arthurs Testi Osgoode Hall “sole arbitrator 


Bel nature of Seniority 


— { ’ i 
Law Scheol, Toronto CI appoint ment “Fights upon ama\gama tion 


iby Minister) of employer's 


wage hs nen 4 Sa fSOparabe operations _ 


a . 
i} 


iedistisa 
] sick, poy slo pped 
on allegation oS | 


mal ae ae) | 
\ dismissal 


\ deterraining, date 


WE alpmeniwda Be #2 re sae 
chair man 


Cl appointment 
Dy Minicter ) 


J.L. Roberts »2 Cc peas Fal\s 


| 


2 times 


chairman 


Crown Attorney, 
Hamilton 


Q. ae (2. Appointments Chomtiunicn aback | 
by Minister ) pay should be 
! Ledleutated | 
| Professional 1 time easranenent ase 
| Trevor Smith industrial relations Chairman Coremon performing} 


Gonsu Vrart work ordi narily { 


\ 
{ 


performed by lhose 
inthe the barge ning unit) 


| Suspension 


——— 


| | Ketired Deputy 
James B. Metzler Ninistee of Labour 
| for Ontamo 


\ hime 


4 

{ 

{ 

Chairman | 
| 


ee One 


2. EMPLOYER NOMINEES 
In the 22 hearings where three-man boards were 
used, 15 different men appeared as employer nominees. Their 


respective names, qualifications, and total number of appear- 


ances follow: 


Solicitor with Miller, 
C.A. Morley Thompson, Hicks, Sedgewrele, 
Lewis and Healey, Toronto 


J.W. Healey 7 QC; Solicitor with Miller, 
Vhompson Hicks, Sedoew 
Lewis ord Weoley, toronto 
Solicitor with Miller, 
F.G. Hamilton Thornpson, Hicks, Sedgewick, 


Lewis and Healey, Tororo 


Solicitor with Mothews, 
| A.J. Clark Dinsdale and Clark, 


| Toronto 


Solicitor with Tilley, 
N.M. Rogers, Cyecs Carson ,findlay and \ time, 
| Wedd, Voronto 


ee er en rrr Se | 


Solicitor with Wardlaw | | 
iW. Jd. Whittaker ; QC. | and Whittoker, VYoronto \ Sere 


tren enemas 


| Solicitor with Dillon, | 
Benjamin Lamb 


iCronin ond Lomla, Toronto: | Ae) 


| iy Independent industria) | 
| 1 E. Houck PelakionsS counsellor py. ines 


Independ ent industrial : 
| 


av MS Gowan relations Counse\lor o) tines 


- ll - 


\ nde pendent industrial | 


D.G. Pyle relations counsellor 


f 
Nember of independent 
ON. Cuff industrial . relahons 
ame Coungellino ert 
Fine Member of independent 
RA.Williamson industnal relations 


Ccouselling sla ; 


Rersonnel relations MOMAGer 
Michael O'Brien of a compony other than 
the pocty employer 
Personrel relations Manager 
D.H. Wallace of acompany other than 
the party employ er 
ersonnel relations monager 
JK. MS Farland of a company other then 
he, pact y employ er 


9 times 


\ time, 


2) times 


From the chart, it may be seen that ten of 
the 22 three-man boards had a lawyer as the employer nominee, 
and that five of these boards had one of three different 
lawyers from one particular Toronto law firm. Eight of the 
22 three-man boards had an independent management industrial 
relations consultant as the employer nominee; of these eight, 
two were members of the same firm of consultants. Four of 
the three-man boards had a personnel manager of a company 


other than the party employer. 


3. UNION NOMINEES 

In the 22 hearings where three-man boards were 
used, 16 different men appeared as union nominees. Their 
respective names, qualifications, and total number of appear- 


ances, as well as the party union involved, follow: 


5 Fish 


& 
| District representative, 
United Steelworkers 
of America 


4 times 


Lynn Williams 


Legislative director’ 
\Dwight Storey United Ghee | workers 2 times 


of America 


District representative , 


Herbert Gorgrove United Secs eenemees 2 times 
of America 

Staff representative, 
Robert Nicol United Steelworkers | 4ame 


of America 
Stal ¢ representative, 
United Steelworkers | 


of America 


\ time 


Chris Trower 


Staff representative, | 
United Steelworkers } 


re) u America 


Yves Dulude \ time 


District research 
director, United 
Fockinghouse, Food and } 
A\Wied Workers i 


Giles Endicot + | time 


|Susiness represerttative | 
United Cates | time 
of 


President, Loca} SY 
\United Rubber, Cork, 


Maurice Keek 


America 


i 


Jerry Shea | 4 me 


Union of Canad ian 


United bGteslworkeestor 


0 eer rrr rere rerrseranne ree 


| 

| 

‘United Packs nano use 4 | 
| 

; 

| 

| 


Retail Employees 
United Steelworkers of 
America, Local 7105 


America, Local 1917 
United Sheel workers of 
America,Local 6420 
United Steelworkers of 
America, Local £57) | 


\Unitedsoteci erkersuar 
| America, Local 57] 
}United Steedworkers of 


America, Local (50 
United Stheelworlers of 
America, Local b4135 


LP oe ec a See 
United Steelworkers of 


| America, Local 6275 


United Steelworkers 


of Ameri ca, 


| Lecols LSI4and 6595. | 
: United Fackinghouse, 


(Food and Alfied 


Workers, Local \\4 


| Food ana Alliect 


eh Local ce 


| United Rubber, Cork, 
Widoleorn and Plastic 
{Workers of America, 


GL eeea IWS 


{Linoleum and pias | 
| tae of America ) | 
i] j 
ee eeenee ef ee ake a bY 


Henry Weisbach 


Stanley Bullock 


| 
W. xe Ogilvie 
| 


| 
| 
IL. Lenkinsl<) 
| 
| 


} 
\ 
, 


1 
| 
1 


J.J. Thompson 


lan Scott 


| 
{ 
| 
} 


Stanley Simpson | 
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Executive Secretary, 


Ontario Federation 
of Labour 


2 times 


N.DP Full-time 


org anizec 


| 2 times 


La 


Officer, Brotherhood of ! 


Painters, Decorators ara 


Paperhangers of America 


Business representa “ 


\ Times 


U phol sters’ (eres cna itl 


Union of North America, 


Coordinator, pees 
[Council + ayaa 


\Representative, 


| time 


ana 


iCentral Conferenee , 
erere tert Brotherhood 
jet Teamsters, Chauffeur, 


Waneandteeen and 


i Hel ers of America 


are with Brewin, ! 3 


MECallue, and acott | | 


1 time 
Yoronto 

Solicitor with 
|Shekter and Simpson,, | time 


{ Hamilton 
\ 


ee ee a ed se 


International brotherhood 
of Electrical Workers, 
Local 1590 

Hectric Radio and 
Machine Workers Local S12. 
Internatonol Chemice | 
Workers’ Urion, Local {19 
Canadian Union of | 
Operating Engineers, | 
Local 105 


The Commercial | 


Telegraphers Union, 
Division 44 
Amalgamated Meat 
iCuttecs and Bubcher 
Workmen of North 
America, Local 635 | 
| International Brotherhood, | 
lof Teomsters, Chauf fours , | 


Widen Wet ceccen and 
Helper s of America, 
| Looal 879 


i 
! 
i 
{ 
! 


NGanktion Ace 
Eaeblotdes Association 


AY a Ge TS 


Retail, Wholesales 
(Bakery and Confectionary 


cette 
[Workers Union, , 
| 


4+ (61 | 


Local 


From the chart, it may be seen that 14 of the 
22 three-man boards had an international union representative 
as the union nominee. In 12 hearings out of these 14, the 
international union representative belonged to the same inter- 
national union of which the party union was a local; in all 
9 hearings involving a local of the United Steelworkers of 
America using three-man boards, the union nominee was a staff 
representative of the United Steelworkers of America. In four 
hearings, the union nominee was an officer or representative 
of another international union or local thereof; in two hear- 
ings, the union nominee was an officer of the Ontario Federation 
of Labour; and in two hearings, the union nominee was a full- 
time organizer for the New Democratic Party. Only two of 
the 22 three-man boards had a union nominee who was a lawyer 
-- compared to ten boards which had an employer nominee who 


was a lawyer. 


PART FIVE: USE BY PARTIES OF LAWYER OR OTHER INDEPENDENT COUNSEL 
1. EMPLOYER'S COUNSEL 

In 17 out of 24 arbitrations observed, the 
employer retained independent counsel (i.e., counsel who was 
not ordinarily an employee of the employer). In 9 of these 
17, the independent counsel was a lawyer, while in the 8 others 
the counsel was an industrial relations consultant. One parti- 
cular lawyer appeared as employer counsel at three different 
hearings, while one industrial relations consultant appeared 
at two different hearings. All other independent counsel 


appeared at only one hearing. The particular lawyer wno appeared 
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three times as employer counsel also served as employer 


nominee on one of the three-man boards, and is a member of 


the law firm that supplied five of the employer nominees 


for the 22 three-man boards. 


In seven of the eight hearings where the employer 


did not retain independent counsel, the director of the em- 


ployer's industrial relations department (or an employee in 


that department) acted as an employer's counsel In the other 


hearing, a member of the employer's law department (who is a 


lawyer) acted as employer's counsel. 


The stage of the grievance-arbitration procedure 
at which independent legal or industrial relations counsel 
were called in to handle the proceedings, and the particular 


eclassifications-of-qrievance, are set .out) below: 


Lawyer Industrial Relations 
Counsel 
| Before grievance Tiled | ~monagement rignts Fora dismissa | 


\- Management rights 


| 


As soon as Qrievance Piled oy 2- Ger eee 


\- Suspension | 


dismissal 


i 
| 


‘After union call for fay 2- management rights 
arbitration and before 


choice of nominee or 


“arbitrators | 
| 


\- dismissal 


| 
He \- job classification! 
\- dismissal | 

| 


After Nominee, chose te 


Atter full board constituted 0 


| 
c No Response J 


Most of the independent counsel for the 
employers agreed that they should be retained as early as 
possible in the grievance-arbitration procedure so that they 
might guide the employer's tactics. In certain kinds of 
cases, they favoured consultation before the employer ever 
took action which might provoke a grievance. 

2. UNION'S COUNSEL 

In eight out of the 24 arbitrations observed, 
the union retained independent counsel (i.e., counsel who was 
not ordinarily an employee of the union). In all of these 
eight, the independent counsel was a lawyer. One particular 
lawyer appeared as union counsel at two different hearings. 
This same lawyer is a member of the same law firm as two other 
lawyers who each appeared once as union counsel at the arbitra- 
tions observed. In addition, another two lawyers were both 
associated in a single law firm. In one of the 24 arbitrations, 
while a lawyer appeared as counsel to the union, this lawyer is 
counsel to the international union of which the party union is 
a local. 

In seven of the 10 arbitrations involving a 
local of the United Steelworkers of America, union counsel was 
an international staff or district representative of the United 
Steelworkers of America, and one such staff representative 
appeared three times as counsel. In one other of these 10 
arbitrations, union counsel was an international legislative 


director of the United Steelworkers of America. One of these 


staff representatives also acted as the union board nominee in 
one other hearing involving a local of the United Steelworkers 
5 

of America, and this same legislative director acted as union 
board nominee in two other such hearings. 

In the two hearings involving two different 
locals of the United Packinghouse, Food and Allied Workers, 
two different international representatives of the United Pack- 
inghouse, Food and Allied Workers appeared as counsel to the 
respective local. In the one hearing involving a local of 
the Retail, Wholesale and Department Store Union, an interna- 
tional representative of that union appeared as union counsel. 
In the one hearing involving a local of the Amalgamated Meat 
Cutters and Butcher Workmen of North America, the president of 
the Ontario District Council of that union appeared as union 
counsel. In three other hearings involving respectively a local 
of the Canadian Union of Public Employees, the Canadian Union of 
Operating Engineers, and the International Brotherhood of 
Electrical Workers, the president or business representative of 
the local union appeared as union counsel. 

The stage of the grievance-arbitration procedure 
at which counsel was called in to advise on or handle the pro- 
ceedings, and the particular classification or sub-classification 


of grievances, are set out below: 


an Qi 


Lowyer International Officer or 
Kepresentative: or | Representative of 


OF Ficiral Local 


Before Qrievance Filed {3: I-job classification Bi) DE, discharge 0 


\- discharge I- Suspension 
\- Sick pay stopped \ - management rights 
upon allegation (forem an 
performs work 


of malinger ing 

; ordi marily pector- 
med by those 
inthe borgsining 
unit ) 


Asromesgieme tied OO 


During grievance steps Sul- discharge LZ: ledetermination of e) 
\- SUS pension oMploy er 
I-manage ment right contrilpution to 


pension plan 
\ Manage ment rights 
(change of | 
i working ho urs | 
| abolishes paid 
lunch- time) 
2 I- determining date |O 
eae which back 
poy should be| 


calculated alter | 


{ 


} 
‘After £ nal grievance : 


Stee but before | 


tunion call for 

arbitration 
| joo reclassificathio 
\- Management rights 
(change of working 
hours abolished | 
| 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


| 
| 
| 
| 
| paid lunch. time) th 


O 


| 
} 


| 
| 
After call for arbitration, O | ts Suspension 
| 
is before, choice of | 
| | 
t 


UNION Nominees 


——- oe ee Se 


a a ener Opt ae errno ene wn weaning me em earn 


0) nion 


re ee eS REE 


‘ 


| 
! 


/ 
| 
( 


‘ACter union nominee Chosen! 2 - dischano & 


Miter whole board 
| constituted 


| 


| LNo Response J 


| 
| 
| 
| 


\ 
| 
if 
t 
| 
| 
| 
) 
{ 


a SS SS SO RE SS SA SE SESS 


Lawyer 


le discharge 


== 0a 


\nter notional Officer or 


Kepresertative or | Representative of 
LOF ficial ‘Local Union | 
e) 


\- discharge | 


Dive discharge 


ly Sus pension 


rr Si oS ep Swe 
a Shr Hk PSE as ers oe SS SSO 


Almost all the legal counsel for the party 
unions agreed that ideally they should be consulted before 
the grievance is filed in order that they might assure that 
the grievance document is properly worded and the appropriate 
remedies have been requested. One legal counsel stressed the 
importance ofithe: parties’ themselves trying to settle the 
grievance as a reason for advocating first consultation with 
him some time after the grievance has been filed. 

Almost all the international union representa- 
tives and officials who acted as counsel agreed that the local 
unions should consult them as early as possible concerning the 
grievance so that they may advise on or control all local union 
action thereon. Indeed, two international union representatives 
were always consulted before the grievance was filed because 
their jobs included handling local union grievances. Only one 
international representative wanted first to be consulted ata 
later stage, viz., when the local union could clearly see that 
the grievance would not be settled. 

Paki lace Wisk LN 2 LOND GY THE PARTIES FOR THE ARBITRATORS OF 
ISSUES TO BE DETERMINED 
2207 BEFOREATHE HEARING CONVENED 

The amount of information varied which the res- 
pective nominees and the chairman (or sole arbitrator) had , 
received about the issues before the hearing convened. More 
chairmen than nominees knew nothing at all about the issues. 
While more employer nominees than union nominees had some ad- 


vance information (varying from general to detailed), more union 
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nominees than employer nominees had been informed in advance 


by the party union or counsel of the nature of the grievance 


or of the positions thereon of one or both parties. The break- 


down of relative information and source follows: 


| Chairman or 


| Sole Arbitrator 
4 hearings) 


Employer nomines” 
A 
pease) 


) 
1 
Dnion nomineo 


(622 hearings) 


No idea at all 


Advised by 


Navised by 


v espective Nominotor(s) respects ve Nom notor(s 


gonera\ class of 


grievance only 


as) 


8 


er counsel of 
general class of 
Arievance and of 
position Shereon 
of party (or porties), 


O 


The chairman and sole arbitrators expressed 
widely varying opinions regarding the advisability of issue- 
definition before the hearing convenes. Their opinions varied 
from that of two who thought that such issue-definition was 
“neither necessary nor appropriate" to one who thought that in 
arbitrations sharp definition of issues was more necessary than 
in court litigation. Other opinions expressed were: such 
issue-definition might save time but would be inappropriate 
because of increased expense, increased formality, and preju- 
dice to the parties arising from their uniformed admissions; 
of some advantage though not necessary; utopian since too 
difficult to implement. Three arbitrators supported their 
opinion that such advance issue-definition was not necessary 
by their observation that the issues always (or at least, 
usually) emerge to the arbitrator's understanding as the hear- 
ing progresses. 

2. AT THE HEARING 

At 9 of the 24 hearings, employer counsel and/or 
union counsel simply filed with the arbitrators at the opening 
of the hearing the grievance documents and the employer's 
replies. At 12 other hearings, in addition to filing these 
documents at the opening of the hearing, employer and/or union 
counsel orally outlined their respective versions of the issues 
in their opening addresses. At none of the hearings was any 
written statement of issuessubmitted to the arbitrators jointly 


or by either party. At three of the hearings, the parties made 


no attempt at all--either by filing grievance documents, or 
by oral addresses, or otherwise--to define the issues for the 
arbitrators before the hearing proper proceeded. 

Five of the nine men who acted as chairman (or 
sole arbitrator) stated that they were satisfied with the 
present methods of issue-definition at the hearing. Two of 
the nine would like to receive from the parties at the opening 
of the hearing one agreed written statement of the issues. 
Several expressed views that one or other of the following 
would be useful to him as arbitrator: a written statement of 
alleged issues from each party at the opening of the hearing; 
a written statement of alleged facts from each party at the 
opening of the hearing; a pre-hearing conferente with the 


parties, with or without the nominees, to narrow the issues. 


PART SEVEN: PROCEDURE AT THE HEARING 
es SWEARING OF WITNESSES 
In nineteen of the arbitrations observed, wit- 
nesses were formally ‘called sto’ giver oral) "testimony... “Initwo 
others, oral testimony was given informally by persons sitting 
at the counsel table. At seventeen out of the 19, the witnesses 
were sworn--at 15, pursuant to the chairman's compulsory direc- 
tions; and at 2, at the parties' request pursuant to the 
chairman's direction that swearing was optional with the parties. 
Witnesses were sworn in 7 out of the 8 hearings 
of discharge grievances where the merits were tried, as well 


as in one hearing of a discharge grievance where testimony was 


ae? Si 


heard solely on the employer's preliminary objection concern- 
ing untimeliness of the grievance. Witnesses were sworn in 
the three hearings of suspension cases which proceeded to the 
point where witnesses were called. Witnesses were also sworn 
in the three management rights' cases where witnesses were 
formally called (qualification added to job requirements, sick- 
pay stopped, change of working hours abolishes paid lunch-time), 
as well as in the cases involving determination of the date 
from which to calculate back-pay, and Sick-pay stopped on the 
allegation of malingering. 

The following chart relates the qualifications 
of the chairmen (or sole arbitrators) to the numbers of cases 


in which they sat, and in which they swore witnesses. 


{ 
Number of cases {Number of cases|/Number of cases | 


where oro) where witnesses [where Swearing 


testi mony presented Sworn made oplional 
Gorenally or wformally 


Alternate ond vice “Chairmen iS Ly O 


: 
Labour Redations Board | 
Preleesromal labour (- 5 O : 
larbitrator (retired | 
imagistrate) | 


‘ Lew School teachers 
of labour law 


rn 
: Lawyer- rragistrate, | Ps 
Pa 


Ce Attorney 


Potestiona indus tal | | 


iPelations counsellor 


Retired deputy, 
Minister of Labour 


2 x EXCLUSION OF WITNESSES 

In one managements rights' case (foreman per- 
forming work ordinarily performed by those in the bargaining 
unit), and in the hearing of an employer's preliminary objec- 
tion in an unjust dismissal case that untimeliness of the 
grievance deprived the board of jurisdiction, the chairman 
ordered that all prospective witnesses should wait outside the 
hearing-room until they were formally called to testify. 

In five of the eight hearings of the merits of 
a dismissal grievance and in one of the four hearings of a 
discipline grievance, the chairman ordered that all prospective 
witnesses, except the grievors, should be excluded until they 
testified. In one other dismissal case, the chairman refused 
the employer's request for an order of exclusion because the 
only witnesses for the union were the GELlEVOLS. Lm two other 
dismissal cases and two other discipline cases, no order was 
requested nor made. 

Other than the cases referred to above, no orders 
to exclude witnesses were made at any of the NeaGi as: 

3%. ORDER OF INTRODUCTION OF EVIDENCE 

At 20 hearings, evidence was led on substantive 
issues. At two other hearings, evidence was led solely on the 
issue of the preliminary objection by the employer directed to 
the arbitrators' jurisdiction. iin the olatterstwo instances, 
the employer led evidence first. Of the former 20 nearings, the 
employer led evidence first in six cases (four dismissal, one 
Suspension, and one determination of date from which back pay 


Should be calculated), and the union led evidence first in the 
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other 14 cases. 
if, ¥. INTRODUCTION AND ADMISSION OF HEARSAY EVIDENCE 
At 10 of the 22 hearings where evidence was led, 
no hearsay was offered in evidence. At the other 12, some 
hearsay was offered in evidence. The scope of admission of 
the hearsay as related to the particular grievance classifica- 
tion, and the qualification of the chairman (or sole arbitrator) 


are set out below: 
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Hearsay Admitted Rearsay admitted | Refusal to admit 
On all facts On all Lacks any hearsay 
except crucial 


Sack ‘\Ssues 


Alternate or vice- chairmen, (- dismissal 2- dismi ssa\ 
Labour Relations Board 


Low ¢chool teacher \- Suspension 

of labour law 

Lowyer- magistrate, | -dismissal \- Sick Poy stopped 
on aMlegation | 
of malingering 


Crown Attorney \- determining date} 
% eon which 
back poy | 
Should be 
calculated 


| | 
Professional industrial 


| | - dismissa\ 

relahions consultant \-management nights 

G COreraoun : 
performs work. 


ordi norily | 


performed by 
Nose in the, 
bargainine unit) 


Retired depul 
Minister of Labour 


[ - Sus pension 
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& &. NATURE OF EXAMINATION OF WITNESSES FORMALLY CALLED 

Witnesses were formally called to testify at 
19 hearings. In all of the 19, while the atmosphere of exam- 
ination was more informal than in a court trial, court rules 
of examination were generally followed (viz., examination-in- 
chief with no leading questions on the issues, followed by 
cross-examination containing leading questions, followed by 
re-examination to clarify ambiguities raised on cross-examination 
and to rehabilitate the Witness). In addition, as occurs in 
some court trials, on re-examination counsel sometimes asked 
questions tending to raise issues not explored on cross- 
examination. In that event, the arbitrators permitted opposing 
counsel to re-cross-examine the witness on those particular 
issues alone. 

In ten of these 19 hearings, a lawyer was acting 
as counsel for one or both parties. In Gight of these wo 
hearings, a lawyer acted as counsel to the employer; in seven, 
a lawyer acted as counsel to the union. In only two of the 19 
hearings did the chairman of his own motion intervene frequently 
to enforce the examination rules. In one of these two hearings, 
the chairman of the arbitration board was a chairman of the 
Ontario Labour Relations Board, and in the other, he was a pro- 
fessional industrial relations consultant. In both of these 
hearings, neither counsel to the parties was a lawyer. 


(.-®. PARTICIPATION OF MEMBERS OF THE ARBITRATION BOARD OR THE 
SOLE ARBITRATOR IN WITNESS EXAMINATION 


In 18 of the 24 hearings, a tripartite board 


heard oral testimony from witnesses who were formally called by 
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a party. In one other hearing, a sole arbitrator heard such 
oral testimony. 

The following chart sets out the extent and 
quality of witness examination by the respective arbitrators, 
and their objective appearance of partiality-impartiality 
Guring this examination. In the greater number of hearings, 
the respective nominees either asked the witnesses no questions 
or limited their questions to clarification of previous testi- 
mony. In a much small number of hearings, the respective 
nominees took a more active, partisan role in questioning with 
union nominees slightly exceeding employer nominees. The 
general manifestation of partiality-impartiality by the res- 
pective nominees in their witness questioning exactly parallels 
the respective degrees and kind of witness questioning by 
nominees. 

Chairmen (or sole arbitrators) tended more than 
nominees to intervene in witness questioning in order to 
clarify testimony, and to intervene less in order to go beyond 
Clarification. All chairmen and sole arbitrators manifested 


patent impartiality. 
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fre ADVISING ARBITRATORS OF REQUISITE BACKGROUND TO THE ISSUES 
Of the 22 hearings where evidence was adduced, 
in six oral testimony alone was called to advise the arbitra- 
tors regarding the requisite factual industry background; in 
four, counsel's oral statement alone supplied this factual 
background; and in 12 the combination of oral testimony and 
counsel's statements did so. 
8%. ORDERS FOR PRODUCTION OF DOCUMENTS; VIEWS 
Under The Labour Relations Act (Ontario), the 
arbitrators have the power to order production of documents, 


and personally to inspect or view any place or article relevant 


to the issues. In no hearing observed did the arbitrators order 


production of any document nor order a view. 


9 38. FORMALITY OF THE HEARING 


The investigators observing the hearings attempted 


to compare various elements of the hearings to analogous ele- 
ments of court trials in order to gage comparative degress of 
"formality". These elements were relative adherence to court 
room etiquette (e.g., pounseieee sole spokesman for the party; 
counsel and parties awaiting their turn to speak; due defer- 
ence to the adjudicators), and adherence to court methods of 

witness examination. Out of the 19 hearings which proceeded 

beyond preliminary stages, 5 were conducted with formality akin 
to that of a court trial; 13 were conducted with a fair degree 


of formality; and one was conducted with little formality. 


PART EIGHT: HOW AND WHY THE MEMBERS OF THE BOARD OR TilE 
SOLE ARBITRATOR HAD BLEN CHOSEN 


In all 22 hearings where a tripartite board 
sat, representatives of the party employers and party unions, 
as well as their counsel (if any), were asked to state how and 
why their particular nominee and this particular chairman had 
been chosen and any difficulties experienced in selecting either. 
In the two hearings where a sole arbitrator sat, the questions 
were limited to reasons for their choice of this particular 
arbitrator and their difficulties in selecting him. 

Since the answers to the questions concerning 
reasons for choice vary widely in rationale and language, any 
attempt beyond rough classification is not warranted. There- 
fore, except for an introductory statement »reqarding, tendency 
of the replies, there will simply be listed thereafter, in 
descending order of frequency, the verbal substance of the 
comments followed in brackets by the frequency of this response 
even where a particular respondent also made one or more other 
listed responses. 

1. EMPLOYER NOMINEE 
(a) Employer's choice 

Employers choose nominees based on their know- 
ledge, of the.particular man 's.connection.with,.knowlecdge, of, 
and leaning to management viewpoint in labour relations matters, 
and their previous favourable experience with the man as em- 


ployer nominee on arbitration boards. Employers experienced 


almost no trouble in obtaining suitable nominees. 


(i) "We had used this man “to our satisfaction on 
several previous occasions." (6) 

(i2) “"We™ left the’ choice %to our counse wa 98G) 

(iii) "We chose a man who is experienced and partial 
to the management point of view." (3) 

(iv) "We retain an industrial relations firm (or are 


members of an industrial relations institute), and they supply 


nominees forveuss | "(2) 

(v) "We chose our own industrial relations consultant 
with whom we could discuss the case beforehand." (2) 

(vi) -“We’chose’ our own industrial) relatvens*consul-— 
Cant = =e) 

(vii) “"“We-chose a‘lawyer” from” the law) firmithat aces 
aS OUT Companys soOlicrvtors. =) 11) 


(b) Counsel's choice 
Both lawyers and industrial’ relations *consuit— 
ants choose employer nominees on the basis of their knowledge 
of the particular man's connection with, knowledge of, and 
leaning to management viewpoint in labour relations, and their 
, 

(and the employer's) previous favourable experience with the 
man aS employer nominee. Counsel experience almost no diffi- 
culty in obtaining suitable nominees. 

(i) "The particular nominee is widely experienced in 
labour relations and arbitrations from the management viewpoint, 


and the employer has nominated him several times vefore." (20) 


(ii) “Ihe particular nominee is widely experienced 


in labour relations and arbitrations from the management point 


of View. (2) 

(ita) "we hadiused this particular man to our Ssaris— 
faction on several previous occasions." (2) 

(iv) “This particular nominee is familiar with how 


this particular industry operates and what, are its problems." (2) 


(v) "The nominee is a member of an industrial rela- 
ProOnSs tirmo which the employer has used in the past... (1) 
(vi) "We usually choose lawyers as tne employer's 


nominee because of their ability to assess credibility of 
witnesses and to determine questions of law, and we usually 


choose members of this one particular law firm because of their 


ability and expertise in labour relations." (1) 
(vii) "We chose a lawyer here Since we intended to 
raise technical A Wegal arguments. _.(1) 


Zhe UNION NOMINEL 
(eye Union ’s) choice 

Unions (like employers in the converse situation) 
choose union nominees on the basis of thei Knowleage of the 
particular man's connection with, knowledge of, and leaning 
touthe junion sviewpoint, in labour relations, and their previous 
favourable experience with the man as a union nominee. (Indeed, 
locals of the United Steelworkers of America assure these 
qualities in their nominees by always choosing a paid interna- 
tionalnrepresentative:or official of, the United Steelworkers of 


America who has labour arbitration experience). Unions tave no 


trouble at all in obtaining suitable union nominees. 
(i) “We always nominate a paid representative from 


Our Own international union who is experienced in labour 


Pevatvvons amas) 

(ii) "We choose an experienced man with partiality 
to the union viewpoint." (5) 

(111) "We have chosen this particular man as our 


nominee for a considerable length of time because of his 


excellent performance and his excellent background in labour 


relations from a union viewpoint." (4) 

(iv) "We are members of the Ontario Federation of 
Labour and they supply nominees for us." (1) 

(v) "We usually nominate a union representative from 
anotner anternational unions: | UL) 

(vi) "We always choose a man from our own geographic 
area so, if we lose, he can explain why to our members." (1) 

(vii) "We nominate a lawyer only when technical, 
legal points are involved, because of the GxXpense tac lor susie. 


(b) Counsel's choice 
Unlike independent counsel to party employers, 
most of the independent counsel to the party unions, (all tof 
whom were lawyers) were not consulted by the union before the 
union chose a nominee. In the one case where the counsel had 
chosen a nominee, he chose "a representative of another inter- 


national union with experience with whom I am GULtCe fan ine oe 
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3. CHAIRMAN OR SOLE ARBITRATOR 
(a) Who chose him 

The chairman of 10 of the 22 tripartite boards 
had been chosen upon agreement of the two nominees; the chair 
man of four had been chosen upon the agreement of the employer 
and the union; the chairman of one had been chosen upon the 
agreement of the parties' respective legal counsel; and the 
chairman of four had been appointed by the relevant Minister of 
Labour when parties or their counsel were unable to agree. (in 
the case of two boards, the source of choice or appointment was 
NocmCLedr,) 

The sole arbitrator who sat in two hearings was 
appointed in both cases by the Minister of Labour when the 
parties or their counsel were unable to agree. 


(b) Difficulties of selection and suggested 
solution: Employers 


All employers’ representatives who expressed an 

Opinion concerning the amount of difficulty which they experi- 
enced in obtaining suitable chairmen (or sole arbitrators) agreed 
that they experienced considerable difficulty. Several ascribed 
this difficulty to the present lack of enough qualified men who 
understand industrial relations, and to the busy schedule of the 
few Gualified men. As a solution, the majority expressed their 
desire that county court judges again sit as chairmen. Two other 
suggestions were (i) a government-sponsored training course fox 
arbitrators, and (ii) a rotating panel of chairmen nominated by 
unions and management, but appointed to boards by the Minister of 


Labour. 


(c) Difficulties of selection and suggested 


solution: Employers' independent counsel 


Most of the employers' independent counsel 
agreed that they experienced considerable Greficultyeansop— 
taining suitable chairmen (or sole arbitrators)*, sands they 
assigned the same reason: too few qualified knowledgeable men, 
and the busy schedule of the existing, qualitiedimen wseacma 
proposec solution, all expressed the desire that County, court 
judges again sit as chairmen. Several expressed opinions 
against the use of university professors ("they tend to disre- 
gard evidence or to compromise"; "they are too ivory-tower and 
inexperienced"), and against a rotating mandatory panel of 
Chairmen. Others recommended (i) a government-sponsored train- 
ing course for arbitrators; (ii) a travellingperreuntmoc 
arbitrators under the Industrial Relations and Dispute Investi- 
gation s@Acte(Canada)i- am (iin?) payment by the parties to the 
government which in turn would pay the arbitrators. 


(d) Difficulties of selection and Suggested 
solution: Unions 


Most of the party unions agreed that they 
experienced considerable difficulty in obtaining suitable chair- 
men (or sole arbitrators) and assigned the same reason: too 
few qualified, knowledgeable men with too much work. A MeO ia ey, 
of those expressing an opinion about the engagement of county 
court judges were against it. Suggested solutions with the most 
Support were (1) government-sponsored training courses for arpi— 
trators; and (ii) creation of a panel of qualified arbitrators 


from which a choice could be made. Unlike employer counsel, 


some unions expressed liking for law professors and found them 
"easy to get", i.e., readily available. 


(e) Difficulties of selection and suggested 
solucions) (Unions; )legal counsel 


All legal counsel except one agreed that they 
experienced considerable difficulty in obtaining suitable 
chairmen (or sole arbitrators) and they assigned the same 
reasons as above. Several added supplementary reasons: em- 
ployers do not want academics as arbitrators, and employers tend 
to propose persons who are too technical and view matters in 
terms of strict contract law. There were only a few opinions 
concerning solution: one suggested re-engagement of county 
court judges (while another rejected this); another suggested 
that there should be a panel of qualified arbitrators from 
which a choice could be made; a third suggested that the 


government pay the chairman and the parties pay the government. 


PART NINE: PROPER ROLE OF NOMINEES ON BOARD OF ARBITRATION 

All the nominees, all the parties, and all the 
independent counsel (legal and non-legal) were asked to define 
what they conceived to be the appropriate function of their 
side's nominee. The chairmen (and sole arbitrators) were asked 
to define what they conceived to be the appropriate function 
and conduct of the nominees; they were also asked to set out 
what their experience had shown to be the useful functions of 
nominees, and the purpose for which nominees are useless or 


detrimental to the arbitration process. 


The responses concerning appropriate function 
received from the separate catagories of persons were classified 
into several aspects of definition. The Fesponses of specific 
persons who sat as nominees on more than one board, or of 
counsel who appeared at more than one hearing, were treated 
cumulatively as if they came from different persons. However, 
not all persons who were interviewed responded in a way permit- 
ting inclusion into all of the classes of definition-aspects. 


1. DEFINITIONS OF APPROPRIATE FUNCTION AND CONDUCT OF 
NOMINEES 


The following chart reflects the responses 
Of: 

(i) the 15 different men who sat as employer nominee, 
the 16 different men who sat as union nominee, the 21 different 
party employers, and the 22 different party unions--all in 22 
different hearings by a tripartite board; 

(ii) 13 different independent counsel (legal and non- 
legal) who appeared for the employer at 16 different hearings, 
and 8 different legal counsel who appeared for the union at 9 
different hearings; 

(111) 9 different chairmen (and sole arbitrators) 
who sat in 24 different hearings. 

The classes of definition-aspect and the numbers 
of responses falling within each follow. The responses of nomi- 


nees, parties and counsel refer to the functions of nominees 


appointed generally by that side (i.e., by employers and by 
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unions); the responses of chairmen and sole arbitrators refer 


>) to the functions of nominees appointed generally by either side. 


Employer | Union Employers} Unions 
Nominees | nominees 


2 possibl (22 possibl 422 pos sib! Q2possib 
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Counse) |counse) 
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Conduct onduct himself Accord 


nly, 
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312 Nominee should be 
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Ciii) nominee should bey 
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CVE sheula whe hie sices 
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representative he should 
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Hearin 3 


Conduct 
Duri n q 
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Employer 


hominees | Nomi ness 


22 possibl (2 possibl (22 possibld (zz possible (ile possib 


Chairmen 


Counsel | Counse) 


C4 possible |(9 possible 


responses) [response t) responses} responses\| responses)| Tes ponses)|responses), 


W) before +he hearing, 
may Cor should) discuss 
case €*« parte with 
nominator Cor its 
counsel) and advise 
thereon 


Wi) before the hearing | 
may not discuss case 
€x parte with 
nominator Cor its 
counsel ) and advise 
thereon 


wy during the hearing 


(ii) during the hearing, 

may not discuss case 

ex pacte with nominator 
Cor its counsel) 


git) during the hearing , 
| Should (or may ) question 
witnesses with the purpose 


to adduce, evidence 
favourable +o the nominator 


Civ) during the hearing, 
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Nominod or 
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oi 
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Employer | Union Employers| Unions [Employer Union — [Chairmen 
Nominees [Nominees Counse\ |Ccounse| 

22 possible, (22 possi ble|(22 possibleK22 possibled(t possible {4 possible G pusible 
Pes ponses)| Pes ponses) [responses ines poses) nesponses)ires ponses) Mes poses) 


Ci) after hearing , should 
arque for own view of 
correct interpretation 


of the contract 


rere 


Gi) after hearing, 
Should assure *hat 
other members 
understand nominator’s 


case and arqument 
Citi) after hearing, 


should put vorward to 
other members of board 


BEN cies a4 ce 


Cl more |Cl more 
Nominator'’s case dnd 


the weak points of 
the opponent's case 


ambiguous) lamb guous 


Civ) after hearing , should 
be advocate for Nominator 


(v) ater hearing, Should 
not be advocate 


for nominator 
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Employer Union Employers Unions Employer Union airmen 
Nominees}|nominees Counsel |counse| 
(22 possible|(22 possible] (22 possiblg(22 possible|(ib possible (9 possible Y possible 


responses|responses) | responses) responses)/responces) ir eSponses responses) 


Determining |i) Should decide case 
|ssue Solely according to the 79 y G 


@vidence and the 


merits 


Cit) Should decide case: 
inorder to help labour - 


manage ment relations 


Cit) Should vote for 


nominator unless it was 


Vv) mdy vote in 
biased way 


Cvi) should vote for 
nominator in all events 


In terms Of an inquiry into the relevant 
importance of the various purposes of labour arbitration, some 
of the more significant aspects of this collation of responses 
are: 

(1) Several employer nominees and union nominees, 
as well as several employers, believe that their side's nominee 
should hold a judicial attitude and should act judicially at 
all times. However, no chairman, no union, and no counsel 
(union or management) was of that view. 

(ii) Five out of 9 chairmen, Several employer nomi- 
nees and union nominees, several employers and unions, and 
several employer counsel, hold that their side's nominee may 
(or should) discuss the case ex parte before the hearing with 
their nominator (or its counsel) and advise thereon. Four out 
of 9 chairmen denied that such prior discussion is proper. 

(iii) One chairman, one union, and one employer 
counsel hold that a nominee may discuss the case ex parte dur- 
ing the course of the hearing with his nominator (or counsel) ; 
seven of the chairmen denied that this would be proper. 

(iv) Four chairmen, and one or two each of employers, 
unions, and counsel'to employers and to unions, hold that a 
nominee may (or should) question witnesses at the hearing with 
the purpose of adducing evidence favourable to the nominator; 
four chairmen deny that this is proper. 

(yy) ‘Clearly, the function; which. has the most. support 
is the nominee's task after the hearing of putting forward to 


the other board members the strong points of his nominator's case 


and the weak points of the opponent's case. Almost all the 
chairmen, employers and employers' counsel, as well as a major- 
ity of employer nominees, unions and union counsel expressed 
this view. A smaller number of union nominees expressed this 
view, with more of them of the opinion that the union nominee 
should be an advocate for the union. This view was shared res- 
pecting their own nominees by about one-third of the employers 
and unions. 

(vi) Many more employer nominees believed that their 
duty was to decide the case solely according to the merits than 
believed that they ought to vote for the employer unless the 
employer was patently wrong; the exact reverse was true of the 
employers themselves. On the other hand, more union nominces 
believed that they ought to vote for the union unless it was 
patently wrong than believed that they ought to decide the case 
solely according touene merits; the exact reverse was true of 
the unions themselves. While two opinions of chairmen held 
that the nominee may vote "in a biased way" and one permitted 
the nominee to vote for the nominator unless it was patently 
wrong, most opinions favoured the view that the nominee should 
decide the case solely according to the evidence and the merits. 
However, while no employer nominee, nor employer, nor union 
counsel asserted that the parties nominee should vote for the 
nominator in all events, five unions, one union nominee (and 


possibly one employer counsel) asserted just that. 


2. UTILITY AND DETRIMENT OF NOMINEES TO THE PURPOSES OF 
LABOUR ARBITRATION: VIEWS OF CHAIRMEN AND SOLE ARBITRATORS 


(a) 


Functions of the nominees useful to 
arbitration 


The responses here fall easily into two main 


definitions of function, and several subsidiary functions. 


The two main general functions are: 


(i) 


The nominees assist the chairman in the various 


aspects involved in the chairman's determination of the dispute 


and his formulation of reasons for decision. (11 responses to 


this effect.) 
(ii) 


arbitration as 


to this effect. 


(i) were: 

(a) 
in formulating 

(b) 
the chairman." 

(c) 
frllangean-the 
nearing. = 

(d) 
Pacts. 


(e) 


The nominees keep the parties content with 
the method of settling disputes. (4 responses 


) 

Responses which fell within main definition 
"The opinion of the nominee is sometimes helpful 
the chairman's decision."., (3) 


"The nominees thoroughly review the evidence for 


“They may be useful in 'fact-interpretation' by 


Chairman on points not questioned on during the 


"They sometimes provide background ('legislative') 


"Because of their familiarity with the collective 


agreement, they can assist by explaining it to the chairman." 


(f) "They guide the chairman to the exact issue 
which the parties want resolved." 

(g) "They provide both the legalistic and practical 
view of the problem." 

(h) “They help the chairman avoid gross errors." 

(i) "They help the chairman analyze his decision 
by pointing out the consequences." 

Responses which fall within main definition 
(ii) were: 

(a) "They keep the parties happy by allowing ae tu le 
ventilation of the dispute." 

(b) "The parties may be kept happy and the award may 
be made more palatable (presumably to the losing party] if the 
award is unanimous, or if there 1Svadissenw.” 

Other useful functions mentioned weres (lnwcnder 
of their) arisingyin .an arbitration) : 

(a) the nominee may act as Substitute advocate for 
the nominator in advancing its case in the event Chat= counsel 
for that side is incompetent. 

(b) aif mediation seems appropriate, the nominees can 
feel it out and handle the mediation. 

(c) sometimes the independent reasons for the award 
written by a nominee Clarify what the chairman meant in his 


reasons. 
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(b) Purposes for which nominees are useless 


Few of the chairmen responded to this question, 
apparently because they found nominees useful for some purposes. 
Those who did respond referred to aspects of the arbitration 
process where the nominee's partisan leaning tends to inhibit 
his full participation in the ultimate decision which determines 
the dispute: 

(1) useless in informing the chairman of the law. 

(ii) useless to decide on the credibility .of wit- 
nesses. 

(iii) useless to decide on the facts as presented 
at the hearing. 

(iv) useless in the process of decision generally. 


(c) Ways in which nominees are detrimental to 
purposes of labour arbitration 


The responses here fall easily into two main 
definitions and several subsidiary definitions. The two main 
definitions (the first encompassing many more responses than 
the second) are: 

(1) Due to the nominee's self-identification with his 
nominator, the nominee conducts himself in many respects in 
order to affect the result in favour of his nominator and he 
thereby detrimentally affects the board's judicial function. 

(11) The nominees cause time delays at every stage 


of the arbitration process. 


Responses which fall within definition (i) 
were: 

(a) "Nominees tend to be too closely linked to 
their nominator." 

(b) "Nominees act as advocates at the hearing by 
making useless objections." 

(c) "Nominees act as advocates at the hearing by 
taking over counsel's job, thus destroying the board's judicial 
appearance." 

(d) "Some nominees leak out tentative ideas for the 
result to their nominator." 

(e) "Nominees never listen to the chairman's argu- 
ments." 

(f£) "Nominees attempt blackmail by threatening not 
to appoint the chairman again if the dispute determination is 
adverse to the respective nominators." 

(g) "Their whole purpose is to influence the chair- 
man without any objectivity." 

Other responses were: 

(a) Nominees increase unnecessarily the cost of 
hearings. 

(b) Some nominees try to negotiate the result. 

(c) Those nominees who are not lawyers ignore legal 
principles, 

On the basis of the responses of chairmen and 


sole arbitrators here, I hazard the following generalization of 


their opinions: the nominee's sense of representing his nomin- 
ator is valuable and proper insofar as this sense prompts the 
nominee to put forward to the chairman all the evidential and 
legal possibilities favouring a decision for his nominator; 
however, where this sense pushes the nominee beyond such conduct, 
it may well result in harm to the nature of arbitration as a 
method of adjudicated settlement of labour disputes. 

Of the nine chairmen or sole arbitrators, only 
one categorically stated that he would not want to sit as a sole 
arbitrator in a general regime of single-man tribunals. While 
only one other categorically stated that he preferred to sit as 
a sole arbitrator, three others strongly implied concurrence 
with this latter view. 

PART TEN: FUNCTION OF THE BOARD (OR SOLE ARBITRATOR) 
AS MEDIATOR 

All nominees, chairmen and sole arbitrators 
were asked whether attempts by the arbitrator or members of the 
board to mediate or suggest a negotiated compromise between the 
parties are ever appropriate. 

1. VIEWS OF NOMINEES 

Twenty-two responses were tabulated from each 

group of 15 different employer nominees and 16 different union 


nominees. 
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Of those responses which fell within the 
categories "Never appropriate" or "Rarely appropriate", the 
reasons offered most often in support of the denial related 
directly to the assumption that the task of labour arbitrators 
is adjudicative and not mediatory, viz., arbitrators must de- 
termine finally the issues in dispute by declaring the "right" 
and the "wrong" between the parties and by rendering a binding 
decision. Closely linked to this rationale were the subsidiary 
reasons offered in a small number of responses that, by the 
stage of arbitration, the parties have exhausted the possibili- 
ties of settlement through negotiation and that further negoti- 
ation at this stage would rarely succeed in achieving settlement. 
Also closely linked to this rationale was an employer nominee's 
response that the arbitrators' mediative efforts require hearing 
evidence and this will compromise any future adjudicated award. 
Again, one union nominee reasoned that such mediation efforts 
would weaken the ultimate possibility of arbitration as a union 
bargaining weapon during pre-arbitration grievance procedures 
and, by encouraging employers not to settle grievances at pre- 
arbitration stages, would result in growing employee unrest. 

Of those responses which fell within the cate- 
gory "Rarely appropriate", the rare occasions where such attempts 
Ponta be appropriate were variously defined as "where the 
parties requested mediation"; "if there is a terrific mixture 
of law and fact"; "if something comes up during the hearing 


that® one’ side knows) nothing abouts;) and) Sonlyettetien i nemon 


the grievance and the time of the arbitration hearing are close 
together". Several employer nominee responses restrict the 
suggestion and efforts on the rare occasions to the nominees 
and exclude the chairman. rig conel es all of these responses 
appear to be directed to various considerations involved in the 
"adjudicative" theory of the arbitrators' prime task: where, 
for specific reasons, adjudication may not yield maximum bene- 
fits to the particular parties, and the chairman's patent 
impartiality is preserved, such efforts are justified. The 
response of one union nominee that such efforts should be res- 
tricted to the chairman is not in line with this rationale, but 
it may emphasize the moral suasion of the neutral chairman as a 
factor conducing to settlement. 

Of those responses which fell within the cate- 
gory "Sometimes appropriate", the employee nominee responses 
stressed as preconditions assent by both sides and merit on both 
sides. Union nominee responses mentioned the necessity to keep 
the parties as happy as possible, as well as compromise as the 
best solution where the union has no real case. 

While there were no employee nominee responses 
falling within the category "Generally appropriate", the largest 
number of union nominee responses (over 1/3 of the total) fell 
within this category. Here the underlying reasoning seemed to 
have two main branches: (1) resolution of the issues by agree- 
ment of the parties is preferable to determination of the issues 


imposed by outsiders; (ii) resolution of the issues in this way 


is not per se a bad thing but is seldom tried because of res- 
traints imposed by the chairman (who fears judicial intervention 
and who wants to make lots of money) or by the employers or by 
the unions. It will be noted that this reasoning ignores the 
countering objections to mediation efforts voiced by those whose 
responses fell in the other categories. 

Pe VIEWS OF THE CHAIRMEN OR SOLE ARBITRATORS 


Responses were tabulated from each of the nine 


chairmen or sole arbitrators. Five them were of opinion that 
such efforts were "rarely appropriate"; four of them that they 
were "Sometimes appropriate"; none of them that they were 


"never appropriate" or "generally appropriate". 

Of the respondents who answered "rarely appro- 
priate", two of them stressed that the possibilities for settle- 
ment through negotiation have been largely exhausted by the 
arbitration stage. Two of them stated that, at the arbitration 
Stage, what the parties want is an adjudication on the contracct 
and the facts. Two of them held that such efforts should only 
occur when the parties asked for them, and another added as an 
appropriate occasion the situation where the parties do not 
understand the process in which they are involved. Two added 
that. the chairman or sole arbitrator should notsparercipacem im 
such efforts. All of these responses are directly related to 
the underlying assumption that what labour arbitration ought to 
be is settlement of the dispute by adjudication, and that this 


method of settlement at the arbitration stage should only be 


compromised on the facts of a particular case where settlement 
by adjudication is not entirely appropriate. 


The rationalia offered by those who answered 


"sometimes appropriate" were various: "if the parties ask for 
mediation by the board"; "where it is obvious that one side will 
lose"; "sometimes the board's appropriate role is obtain the 


parties' agreed settlement and not to impose a determination". 
Two limitations voiced here were: the chairman should not par- 
ticipate in the mediation efforts, and the award (even though a 
negotiated settlement) should be drafted in the form of an 
adjudicated determination. All of ete responses are also 
directly related to the assumption that in general labour arbi- 
tration ought to be dispute adjudication; under certain circum- 
stances, they compromise this method of determination in favour 
of consensual settlement, but they still insist upon the 
appearance of impartiality in the chairman and the appearance of 


adjudicated settlement. 


PART ELEVEN: SOURCES OF RULES OF DECISION AND REMEDIAL RULES 
1. EXTENT TO WHICH ARBITRATOR DEEMS HIMSELF BOUND TO THE 

WRITTEN WORDS OF THE COLLECTIVE AGREEMENT IN DETERMINING 

THE DISPUTE 

(a) Nominees 
Of the twenty responses from employer nominees, 

all asserted that they were very closely bound to the written 
words. Of the twenty-one responses from union nominees, eighteen 


asserted that they were very closely bound while the other three 


responses asserted a greater power to interpret the words 


"broadly rather than literally" in favour of the union. These 
latter responses may indicate a slightly greater sense of 
freedom in union nominees than in employer nominees to find 
meaning in the terms of the collective agreement which goes 
beyond dictionary definitions and grammatical sense into the 
intention“ -and ‘spirit’ of tnesparties: agreement. 

(b) Chairmen or sole arbitrators 

The nine tabulated responses here indicate an 

even greater sense of freedom to find meaning beyond dictionary 
definitions and grammatical senses. The following table sets out 
the substance of the responses, and the number and qualifications 


of the respective respondents giving the particular responses: 
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The responses here appear to correlate with 
the respective qualifications of the respondents. At the one 
extreme, the lawyer-magistrate holds himself closely bound 
in all cases to the written words of the collective agreement; 
at the other extreme, the law school teachers of labour law 
(and a vice-chairman of the Ontario Labcur Relations Board, who 
was once a law teacher) are more concerned with the "proper" 
meaning and the "spirit" of the words. Most of the remaining 
responses (all from non-academics) appear to lie closer to that 
of the lawyer-magistrate. 
2. SOURCESFOF RULES OF DECISION 

The tabulation below of the responses sets out 
every response given by all persons interviewed. In the tabu— 
lation of the nominee responses, persons who served on more than 
One board are treated as if they were different persons; in 
the tabulation of the responses of chairman (or sole arbitrators), 


the responses are tabulated once only. 
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Precedent of other arbitration cases is clearly 
the favourite source of decisional rules for all arbitrators, 
In addition, several aspects of the tabulation are consistent 
with the responses concerning the extent to which the arbitra- 
tor is bound by the words of the collective agreement: (i) more 
responses of employer nominees than of union nominees point to 
the words of the collective agreement as a source of rules of 
decision, while Only one response of a chairman does so; (ii) 
many more responses of union nominees than of employer nominees 
indicate "common sense" as a source, while one response of a 
Chairman does so. Among chairmen and sole arbitrators, there 
appears to be no correlation between the responses and the quali- 
fications of the individual respondents. 
3. SOURCES OF REMEDIES 

The tabulation below again sets out all res- 
ponses given by all persons interviewed. The responses of 
persons who served as nominees on more than one board are treated 
as if they came from different persons; the responses of chair- 


men or sole arbitrators are recorded Only once. 


- 61 - 


Employer ieee LOhow yer 


NomineeS | nominees | 
(22 interviews) (22 interviews} ‘Taq interviews | 


Request made inthe gri evance, 


Terms of the collective 


Agreement (among other places) 
olan ad STOR Na la atime sraneenin: 


Solely interms of the 
' Collective agreement 


| Precedent of ther 


arbitration Awards | Wee. | et | | 


Kemedies of contract law | ike 


| DUPO AT 
| { 
Kemedial power as defined in : | 
Folymer id 
| | a. 
Gommon sense | 2 ne | a 


' Rersonal Sense of justice and 


ri qnt, or of reasonableness | 2 Bais » 


2 Labour ex perie nce 


One's own evaluation and judgment 
Labour Relations Act 


The evidence or the facts 


For nominees (unlike Chairmen), precedent Ot: 
Other arbitration awards is a favourite source of remedies. 
But, for union nominees (as contrasted with employer nominees), 
"common sense" is even more favoured. [In addition, while many 
responses Of all arbitrators looked to the terms of (the coljec-— 
tive agreement as one source of remedies, three responses of 
employer nominees (and none of union nominees and of chairmen) 
looked to the terms as the sole source. Again, among chairmen 
and sole arbitrators, there appears to be no correlation between 
the responses and the qualifications of the individual respon- 
dents. 


4. VALUE TO ARBITRATORS OF THE PAST AWARDS OF OTHER ARBITRATORS 
IN OTHER CASES ON SIMILAR ISSUES 
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Clearly, the majority response of all nominees 
is that past awards have strong persuasive value. However, 
from that point, the other responses of employer nominees tend 
toward a theory of stare decisis, while the other responses of 
union nominees tend toward a theory of unbound decision. 

(b) Chairmen yor sole arbitrators 

The responses here do not fall neatly into any 
gradation commencing with an adherence to stare decisis and end- 
ing with "free" decision-making. If any generalization can be 
made, the responses appear to emphasize the utility of past 
awards as a guide to the arbitrator's thinking and analysis of 
the present dispute, and the utility of consistent awards to 


guide the parties' future conduct. 
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PART TWELVE: PURPOSES OF LABOUR ARBITRATION WHICH THE 
CHAIRMAN OR SOLE ARBITRATOR ATTEMPTS TO FORWARD 


Although the language varied, the most common 
purpose articulated by the chairman and sole arbitrators was 
the impetus to future industrial harmony between the parties 
by means of present final settlement of the instant dispute. 
Several mentioned only the industrial harmony aspect, while 
several others mentioned only the present settlement aspect. 
One .adverted to the function of (giving justree tomthe Undarvie 
dual grievor. Several added that, as arbitrators, their task 
is to settle a rule to asta: the ifuture,,conduct’ of thersparties, 
and one added that he sees his role as including the duty to 
provide rules to guide the future conduct of other employers and 
other unions. 
PART THIRTEEN; SATISFACTION OF THE PARTIES WITH THE PARTICULAR 

HEARING AND WITH THE LABOUR ARBITRATION PROCESS 
Te THE PARTICULAR HEARING 

Twenty of the party employers to 23 different 
arbitrations stated that they were satisfied with the particular 
arbitration hearing in which they had been involved. The follow- 
ing objections were voiced about the other three hearings res- 
pectively: the particular hearing was conducted in an informal 
manner while the employer had prepared for a formal hearing; 
the chairman was really ducking the crucial issue in the case; 
the chairman was entertaining evidence from the union regarding 


an irrelevant matter. 


Seventeen of the party unions to 23 different 
arbitrations stated that they were satisfied with the particu- 
lar arbitration hearing. @rhe following objections were voiced 
about the other six hearings: 

(i) The board should not have entertained the 
employer's preliminary objection regarding jurisdiction ‘Vize, 
grievance not filed within time limited provided in collective 
agreement), since this was a mere technicality that would defeat 
guStice: 

(ii) Unfair for the employer to raise a preliminary 
objection of non-arbitrability. 

(iii) Arbitrator does not understand the nature of 
the dispute. 

(iv) The hearing will not solve the real problem 
VL Ze contracting-out and having union men do part of the work 
at the dower rate). 

(v) One employer witness was €vasive during union 
examination and the board permitted this more than a judge in 
court would have done. 

(vi) Result bad (i.e., the union grievance was dis- 
missed). 

2. LABOUR ARBITRATION PROCESS 

Of the party employers in twenty-three arbitra- 
tions, three of them had never before been involved in a labour 
arbitration and could express no informed, critical comment about 


this method of labour dispute settlement. Of the twenty party 


employers who had some previous experience, ten stated that 
they were wholly satisfied with the existing method of labour 
dispute settlement by arbitration. Of the ten who voiced some 
dissatisfaction, the comments of five related to the present 
lack of sufficient numbers of qualified, knowledgeable, trained 
arbitrators; two of these suggested that arbitration should 

be trained in a special, formal course; one Suggested the 
availability again of county court Judges. The five others 

who voiced some dissatisfaction were variously of the opinion 
that the whole process takes too long; that too many chairmen 
lean in favour of unions in order to insure future union nomina- 
tion; that many arbitrators mediate; and that the use of sole 
arbitrators deprives a hearing of the element of democracy pre- 
sent when a tripartite board is used. 

Of the party unions in twenty-three arbitra- 
tions, only one indicated complete satisfaction with the existing 
method. However, on the whole, the dissatisfactions were not 
with the process of arbitration per se as a valuable method to 
settle disputes without recourse to Strike, but rather with cer- 
tain existing defects in the use of the process. The leading 
complaints (voiced by eight unions) were that (a) the whole puro 
cess of settling any particular dispute by arbitration takes too 
tong, and ~(b) *the hearing procedure, the methods of contract 
analysis, and the rules of decision are too "legalistic". Closely 
following (and linked to the latter complaint) was the variously- 
articulated complaint that there are not enough experienced, 


trained, knowledgeable arbitrators, and that the responsibility 


for this training and supply lies with the government. Other 
complaints were that chairmen compromise decisions to avoid 
displeasing either side in order to assure future reappoint- 
ment; that compulsory appointment by the Minister is unwise; 
that the fees of chairmen are too high?, ®and that al boards 
Should remain seized of matters until the award is completely 


executed and in order to interpret the award if called upon. 


PART FOURTEEN: CONCLUSIONS 
Due to the limitations of sample, time and per— 
sonnel, the results of this study cannot form the basis of any 
firm conclusions concerning the working of labour arbitrations 
in Ontario--let alone in Canada. At best, the results confirm 
the known need for a greater number of knowledgeable and compe- 
tent persons to act as chairmen and sole arbitrators, and they 
stress that government might play a valuable role in Satrsrying 
this need. In addition, the results appear, in some respects, 
to confirm the "conventional wisdom" concerning labour arbitra- 
tions while, in other respect, they appear to impugn this wisdom. 
For example, it cannot surprise anyone with some experience in 
this field that the parties chose nominees to boards who were 
Sympathetic to their respective labour relations viewpoint; how- 
ever, it may seem extraordinary that some employers and some 
nominees assert that nominees should act Widicially at-all times. 
The main value of this Study has been in the 


Opportunity offereu to the Project Director to work out methods 


of investigating the institution of labour arbitration. The 
results of this Study using these methods demonstrate that much 
more investigation of this kind, conducted in a wider geogra- 
phic area and for a longer period of time, would yield valuable 


data. 


